Section 3 of CS/HB 710 amends s.120.545(l)(a), to replace the
term “within the statutory authority upon which it is based” with
the term “an invalid exercise of delegated legislative
authority.”
The amendment does not confer any “judicial power” whatsoever on
the Joint Administrative Procedures Committee. Rather, it merely
seeks to express more precisely the scope of the advisory rule
review that the Committee performs under existing law. The
consequences of the Committee's advisory rule review, as set
forth in current law, clearly demonstrate that no judicial power
is possessed or sought. See, s.120.545(l)-(8); s.11.60(2)(c)(d)
(e) and (j); Commission on Ethics v. Sullivan, 489 So.2d 10 (Fla.
1986). Sullivan stands for the proposition that, like legislative
branch entities or other legislative offices or agencies, the
Committee is not an enforcing authority and cannot command
compliance with its advisory findings. The Supreme Court of
Florida held in Sullivan that the Committee
examines existing and proposed rules made by agencies
in accordance with chapter 120, F.S., ... As for the
committee's power, while it may object to a proposed
or existing rule, the committee has no authority to
prevent an agency from filing or continuing the rule
without modification ... [Such legislative] entities
have in common their ability to investigate and
report but not the ability to take actions others
must adhere to. 489 So.2nd at 14. (e.s.)
To paraphrase the Supreme Court in Sullivan, the Committee's
findings and review, like those of the Auditor General and the
Commission on Ethics, “do not right wrongs”, but merely put the
public and appropriate agencies and offices on notice.

None would claim that the statutory power of the Attorney General
to render advisory opinions under s.16.0l(3), amounts to a
“judicial” power. (See also s.112.322(3), advisory opinions of
Commission on Ethics; cf. s.106.23(2), advisory opinions of
Division of Elections). In Sullivan, the Court held that the
"inability of the [Commission on Ethics] to take any kind of
enforcement action means that the Commission does not exercise
even quasi-judicial powers. This lack of judicial
authoritativeness distinguishes the commission's opinions from
the adjudication of rights that occurs by the judiciary.” This
same observation fully applies to the Committee: its critique or
review of existing and proposed rules as described in either
current or proposed versions of s.120.545(l)(a) is not quasijudicial, and certainly not judicial, since the Committee lacks
any mechanism for commanding compliance with its advisory
findings.
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MEMORANDUM
TO:

Representative Rick Dantzler

FROM:

Carroll Webb, Scott Boyd, Anne Terry

DATE:

April 20, 1987

RE:

Amendment to s.120.54(7), F.S.

I.

Proposed Language
The amendment would add a single sentence to
s.120.54(7) so that it would read as follows:
(7) Each rule adopted shall be accompanied
by a reference to the specific rulemaking
authority pursuant to which the rule was
adopted and a reference to the section or
subsection of the Florida Statutes or the
Laws of Florida being implemented,
interpreted, or made specific. No rule
shall cite as the law implemented any
legislative statement of general intent or
general policy.

II.

Purpose of Existing Language
Section 120.54(7) was enacted as part of the “new”
Administrative Procedure Act in 1974. It requires an
agency to cite the specific section or subsection of
law being implemented in order to facilitate review by
the Committee, hearing officers, and the courts and to
emphasize that an agency has power only to interpret,
make specific, or implement provisions of law and
cannot itself legislate. This principle is closely
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related to the doctrine of nondelegation of legislative
power so fundamental to Florida government. Askew v.
Cross Key Waterways, 372 So.2d 913 (Fla. 1978). It is
settled law that, “Any reasonable doubt as to the
lawful existence of a particular power that is being
exercised by . . . [an administrative agency] . . . must be
resolved against the exercise thereof, and the further
exercise of the power should be arrested.” Florida
Bridge Company v. Bevis, 363 So.2d 799 (Fla. 1978).
III. Law on General Statements
A legislative statement of general intent or general
policy would include preambles and statements of
legislative findings, policy, purpose and intent.
Sutherlands Statutory Construction, Fourth Ed.,
s.20.03, defines preamble as “. . . a prefatory
explanation or statement, often commencing with the
word ‘whereas’, which purports to state the reason or
occasion for making a law or to explain in general
terms the policy of the enactment.” Policy sections of
statutes serve the same function. As discussed in
Sutherland s.20.12, “In place of a preamble it has
become common, particularly in federal legislation, to
include a policy section which states the general
objectives of the act so that administrators and courts
may know its purposes.”
The issue thus arises as to what function preambles and
policy sections serve with respect to the delegation of
powers to an administrative agency. The law seems
clear that such general statements can delegate no
power to agencies. A preamble is “. . . not an
essential or effective part of an act and cannot
enlarge or confer powers, or cure inherent defects in
the statute.” 49 Fla. Jur. 2d. Statutes s.59. It is
true that a preamble may be resorted to when doubt
arises as to the interpretation of a section which does
grant authority and may be utilized to construe
specific enabling provisions of a statute, but it
cannot “. . . confer power or determine rights. Hence
it cannot be given the effect of enlarging the scope or
effect of a statute.” Sutherland s.20.03. The same is
true of general policy statements. As Sutherland
notes, “The policy section, like the preamble is
available for the clarification of ambiguous provisions
of the statute, but may not be used to create
ambiguity.” s.20.12, emphasis added.
Given the design of s.120.54(7) to identify the
sections or subsections of the Florida Statutes or the
Laws of Florida which are being implemented, it is
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clear that it is improper to cite general statements of
intent which cannot enlarge the scope or effect of the
statute, and do not confer any power or authority. The
amendment to s.120.54(7) would clarify and reinforce
this principle. It would in no way prohibit an agency
from considering statements of general intent and
general polity when construing or interpreting specific
enabling legislation, but rather would merely preclude
agencies from citing these sections as specific grants
of authority, which it is clear from the law they
cannot be.
IV.

Specific Examples
Example 1.
In Lewis v. State Board of Health, 143 So.2d 867 (1st
DCA, 1962), the Board relied upon paragraph
38l.03l(1)(g), F.S., as the authority to enact a
regulatory program governing spraying of lawns. The
statute referred to the “execution of any other purpose
or intent of the laws enacted for the protection of the
public health of Florida.” The court stated (emphasis
added):
To give such a broad meaning to this
subsection could open the door for the State
Board of Health to enact rules and
regulations on every aspect of the life and
property of private citizens under the guise
“for the protection of the public health of
Florida.”
* * *
It is submitted that if the legislature had
intended for the State Board of Health to
possess the far reaching authority and power
set out in the regulations being considered,
it would have enacted a chapter upon the
subject matter as it did in the structural
pest control act and would not have depended
upon the State Board of Health to hang its
hat upon such a tenuous provision as
“execution of any other purpose or intent of
the laws enacted for the protection of the
public health of Florida.” A review of the
cases construing the constitutionality of
the rules and regulations promulgated by
administrative agencies reveals that in each
instance a specific grant of authority has
been attempted to be delegated by the
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legislature, and that such authority has not
been assumed by such agencies on the basis
of implication or such vague and general
provisions as relied upon by the State Board
of Health in the instant case.
Example 2.
In HRS v. Florida Psychiatric Society, Inc., 382 So.2d
1280 (1st DCA, 1980) the Department of Health and
Rehabilitative Services promulgated a rule
establishing, regulating and licensing “crisis
stabilization” facilities. Upon examining the laws
cited by the agency as rulemaking authority and as law
implemented pursuant to the Administrative Procedure
Act, the court concluded that the statutes did not
authorize the facilities.
The department cited, among other sections, s.394.453
which at that time was the legislative intent section
of the Baker Act. The court found that the general
intent section provided no authority because there was
no other specific section of the law which granted
authority to the department to have the facilities it
had created. The court stated at page 1284, “We have
examined the remaining statutory provisions primarily
relied upon by the Department, and while we agree that
the Department is given broad authority to carry out
the purposes and intent of the legislature with respect
to mentally ill persons, we find nothing in the
statutes authorizing programs or facilities to which
the rules adopted by the Department can reasonably be
related.”
Example 3.
In the Florida Public Transit Act is s.341.321 which is
entitled “Development of high-speed rail lines;
legislative findings, policy, purpose, and intent.”
This section consists, as its title suggests of certain
factual findings of the legislature and general
statements such as “The legislative intent of this act
is to establish a centralized and coordinated
permitting and planning process for the location of
high-speed rail lines and their construction,
operation, and maintenance in order to enhance and
complete the transportation system of this state. . . ”
When rules began to appear implementing the Act, a
particular problem with reliance upon general
statements of intent as grants of authority became
apparent.
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The Act involves the High Speed Rail Transportation
Commission, the Department of Transportation, the
Department of Environmental Regulation, the Department
of Community Affairs and the Franchise and
Environmental Review Committee. Each is assigned
particular duties to perform by specific provisions of
the statute. When rules were noticed in the Florida
Administrative Weekly by the High Speed Rail
Transportation Commission, however, the Commission had,
in reliance upon citations to the general intent
sections and general authority, attempted to promulgate
rules within the statutory powers of other agencies and
bodies.
It was only after extensive meetings between several
members of the staff of the Joint Administrative
Procedures Committee that the specific powers and
duties sections of the statute were relied upon, and
many of the provisions of the original rule package
were removed. Some were enacted by the Department of
Environmental Regulation and the Department of
Community Affairs pursuant to express grants of
authority in their powers and duties provisions.
It is suggested that as more and more agencies are
being asked to cooperate in the implementation of a
given statute or set of statutes, it becomes ever more
important to clarify that statements of general intent
and general policy do not bestow any authority
whatsoever, but are rather placed to assist in
interpretation and construction of the specific
provisions which do grant power. For example, in the
area of growth management, if each agency considers
that general purposes expressed by the legislature give
it the authority to enact whatever rules it may desire
on the subject, chaos would result. Rather, each
agency must look to the specific delegations of power
and responsibilities as these are set forth in specific
substantive provisions of the statute.
V.

Conclusion
The proposed amendment to s.120.54(7), F.S., is
consistent with existing language. It serves to
strengthen and clarify the important principle that
agency authority is only that which is delegated by the
legislature and powers may not be assumed from
legislative statements of general intent or general
policy.
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