Section 120.68

CHAPTER 74-310

Section 1. Chapter 120, Florida Statutes, consisting of sections 120.50, 120.51, 120.52,
120.53, 120.54, 120.55, 120.56, 120.57, 120.58, 120.59, 120.60, 120.61, 120.62, 120.63, 120.64,
120.65, 120.66, 120.68, 120.69, 120.70, and 120.71, is created to read:

120.68 Judicial review.--

(1) A party who is adversely affected by final agency action is entitled to judicial review.
A preliminary, procedural, or intermediate agency action ruling is immediately reviewable if
review of the final agency decision would not provide an adequate remedy.

(2)  Except in matters for which judicial review by the Supreme Court is provided by law,
all proceedings for review shall be instituted by filing a petition in the district court of appeal in
the appellate district where the agency maintains its headquarters or where a party resides.
Review proceedings shall be conducted in accordance with the Florida Appellate Rules.

(3) The filing of the petition does not itself stay enforcement of the agency decision. The
agency may grant, or the reviewing court may order, a stay upon appropriate terms.

(4) Judicial review of any agency action shall be confined to the record transmitted and
any additions made thereto in accordance with subsection (7).

(5) The record for judicial review shall consist of the following:

(@  The agency's written document expressing the order, the statement of reasons therefor,
if issued, and the record under s. 120.57, if review of proceedings under that section is sought.

(b)  The agency's written document expressing the action, the statement of reasons therefor,
if issued and the material considered by the agency under s. 120.54 if review is sought of
proceedings under that section.

(c) The agency's written document expressing the action, and other written documents
identified by the agency as having been considered by it before its action and used as a basis for
its action, if review is sought of proceedings under s. 120.56 or 120.565 or if there has been no
proceeding under s. 120.54 or s. 120.57.

(6) When there has been no hearing prior to agency action, and the reviewing court finds
that the validity of the action depends upon disputed facts, the court shall order the agency to
conduct a prompt, fact-finding proceeding under this act having a reasonable opportunity to
reconsider its determination on the record of the proceedings.



(7)  The reviewing court shall deal separately with disputed issues of agency procedure,
interpretations of law, determinations of fact, or policy within the agency's exercise of delegated
discretion.

(8) The court shall remand the case for further agency action if it finds that either the
fairness of the proceedings or the correctness of the action may have been impaired by a material
error in procedure or a failure to follow prescribed procedure. Failure of any agency to comply
with s. 120.53 shall be presumed to be a material error in procedure.

(9) The court shall set aside or modify the agency action if it finds that the agency has
erroneously interpreted a provision of law and a correct interpretation compels a particular
action, or it shall remand the case to the agency for further action under a correct interpretation of
the provision of law.

(10) If the agency's action depends on any fact found by the agency in a proceeding meeting
the requirements of s. 120.57 of the act, the court shall not substitute its judgment for that of the
agency as to the weight of the evidence on any disputed finding of fact. The court shall,
however, set aside agency action or remand the case to the agency if it finds that the agency's
action depends on any finding of fact that is not supported by competent substantial evidence in
the record.

(11) If the agency's action depends on facts determined pursuant to 120.68(6) the court shall
set aside, modify, or order agency action if the facts compel a particular action as a matter of law,
or it may remand the case to the agency for further examination and action within the agency's
responsibility.

(12) The court shall remand the case to the agency if it finds the agency's exercise of
discretion is outside the range of discretion delegated to the agency by law; to be inconsistent
with an agency rule, an officially stated agency policy, or a prior agency practice if deviation
therefrom is not explained by the agency' or to be otherwise in violation of a constitutional or
statutory provision; but the court shall not substitute its judgment for that of the agency on an
issue of discretion.

(13) The reviewing court's decision may be mandatory, prohibitory or declaratory in form,
and it shall provide whatever relief is appropriate irrespective of the original form of the petition.
The court may order agency action required by law, set aside agency action, remand the case for
further agency proceedings, or decide the rights, privileges, obligations, requirements, or
procedures at issue between the parties, and may order such ancillary relief as the court finds
necessary to redress the effects of official action wrongfully taken or withheld. If the court sets
aside agency action or remands the case to the agency for further proceedings, it may make such
interlocutory order as the court finds necessary to preserve the interests of any party and the
public pending further proceedings or agency action.

(14) Unless the court finds a ground for setting aside, modifying, remanding, or ordering
agency action or ancillary relief under a specified provision of this section, it shall affirm the
agency's action.



CHAPTER 76-131

Section 13. Subsection (3) of section 120.68, Florida Statutes, is amended to read:
120.68 Judicial review.--

(3) The filing of the petition does not itself stay enforcement of the agency decision, but if
the agency decision has the effect of suspending or revoking a license, supersedeas shall be
granted as a matter of right upon such conditions as are reasonable, unless the court, upon
petition of the agency, determines that a supersedeas would constitute a probable danger to the
health, safety, and welfare of the state. The agency may grant, or the reviewing court may order,
a stay upon appropriate terms, but, in any event, the order shall specify the conditions, upon
which the stay or supersedeas is granted.

CHAPTER 77-104

Section 38. Paragraph (c) of subsection (5) of section 120.68, Florida Statutes, is amended to
read:

120.68 Judicial review.--

(5)  The record for judicial review shall consist of the following:

(c) The agency's written document expressing the action, and other written documents
identified by the agency as having been considered by it before its action and used as a basis for
its action, if review is sought of proceedings under s. 120.56 or s. 120.565 or if there has been no
proceeding under s. 120.54 or s. 120.57.

Revisor's note--1977:

As originally incorporated by reference, s. 120.56, F.S., included the provisions of

s. 120.565, F.S., as created by s. 6, ch. 75-191, Laws of Florida.

CHAPTER 77-174

Section 1.
120.68 Judicial review.--

(4) Judicial review of any agency action shall be confined to the record transmitted and
any additions made thereto in accordance with subsection (6){7#).

(6) When there has been no hearing prior to agency action and the reviewing court finds
that the validity of the action depends upon disputed facts, the court shall order the agency to
conduct a prompt, factfinding proceeding under this act having giving a reasonable opportunity



to reconsider its determination on the record of the proceedings.

CHAPTER 78-425

Section 11. Subsections (1) and (3) of section 120.68, Florida Statutes, are amended to read:
120.68 Judicial review.--

(1) A party who is adversely affected by final agency action is entitled to judicial review.
For purposes of this section, a district school board, whose decision is reviewed under the
provisions of s. 231.36 and whose final action is modified by a superior administrative decision,
shall be a party entitled to judicial review of the final action. A preliminary, procedural, or
intermediate agency action ruling is immediately reviewable if review of the final agency
decision would not provide an adequate remedy.

(3) The filing of the petition does not itself stay enforcement of the agency decision, but if
the agency decision has the effect of suspending or revoking a license, supersedeas shall be
granted as a matter of right upon such conditions as are reasonable, unless the court, upon
petition of the agency, determines that a supersedeas would constitute a probable danger to the
health, safety, and welfare of the state. The agency may also grant—erthe-reviewing-courtmay
order; a stay upon appropriate terms, but, whether or not the action has the effect of suspending
or revoking a license, a petition to the agency for a stay shall not be a prerequisite to a petition to
the court, for supersedeas. In any event, the order shall specify the conditions, if any, upon which
the stay or supersedeas is granted.

CHAPTER 84-173

Section 4. Subsections (1) and (12) of section 120.68, Florida Statutes, are amended to read:
120.68 Judicial review.--

(1) A party who is adversely affected by final agency action is entitled to judicial review.
For purposes of this section, a district school board, whose decision is reviewed under the
provisions of s. 231.36 and whose final action is modified by a superior administrative decision,
shall be a party entitled to judicial review of the final action. A preliminary, procedural, or
intermediate agency action ruling, including any order of a hearing officer, is immediately
reviewable if review of the final agency decision would not provide an adequate remedy.

(12) The court shall remand the case to the agency if it finds the agency's exercise of
discretion to be:

(@  Outside the range of discretion delegated to the agency by law;

(b)  Inconsistent with an agency rule;;



(c) Inconsistent with an officially stated agency policy, or a prior agency practice, if
deviation therefrom is not explained by the agency; or

(d)e} Otherwise in violation of a constitutional or statutory provision; but the court shall not
substitute its judgment for that of the agency on an issue of discretion.

CHAPTER 87-385

Section 7. Subsection (2) of section 120.68, Florida Statutes, is amended to read:
120.68 Judicial review.--

(2)  Except in matters for which judicial review by the Supreme Court is provided by law,
all proceedings for review shall be instituted by filing a petition in the district court of appeal in
the appellate district where the agency maintains its headquarters or where a party resides. If the
appeal is of an order rendered in a proceeding initiated under s. 120.54(4) or under s. 120.56, the
agency whose rule is being challenged shall transmit a copy of the notice of appeal to the
committee. Review proceedings shall be conducted in accordance with the Florida Appellate
Rules.

CHAPTER 88-1

Section 59. Appeal of arbitration award.--An arbitration award is a final agency action for
purposes of ss. 120.68 and 120.69, Florida Statutes. Any appeal of an award shall be taken to the
district court of appeal and shall be limited to review on the record, and not de novo.

CHAPTER 90-30

Section 36. For the purpose of incorporating the amendment to section 120.53, Florida
Statutes, in references thereto, the sections or subdivisions of Florida Statutes set forth below are
reenacted to read:

24.109 Administrative procedure

(2) The provisions of s. 120.53(5) apply to the department's contracting process, except that:

(@) A formal written protest of any decision, intended decision, or other action subject to
protest shall be filed within 72 hours after receipt of notice of the decision, intended decision, or

other action.

(b) As an alternative to any provision in s. 120.53(5)(c), the department may proceed with the
bid solicitation or contract award process when the secretary of the department sets forth in



writing particular facts and circumstances which require the continuance of the bid solicitation
process or the contract award process in order to avoid a substantial loss of funding to the state or
to avoid substantial disruption of the timetable for any scheduled lottery game.

120.54 Rulemaking; adoption procedures

(10) The Administration Commission shall promulgate one or more sets of model rules of
procedure which shall be reviewed by the committee and filed with the Department of State. On
filing with the department, the appropriate model rules shall be the rules of procedure for each
agency subject to this act to the extent that each agency does not adopt a specific rule of
procedure covering the subject matter contained in the model rules applicable to that agency. An
agency may seek modification of the model rules of procedure to the extent necessary to conform
to any requirement imposed as a condition precedent to receipt of federal funds or permit persons
in this state to receive tax benefits under federal law or as required for the most efficient
operation of the agency as determined by the Administration Commission. The reasons for the
modification shall be published in the Florida Administrative Weekly. Agency rules adopted to
comply with ss. 120.53 and 120.565 must be in substantial compliance with the model rules.

120.68 Judicial review

(8) The court shall remand the case for further agency action if it finds that either the fairness
of the proceedings or the correctness of the action may have been impaired by a material error in
procedure or a failure to follow prescribed procedure. Failure of any agency to comply with s.
120.53 shall be presumed to be a material error in procedure.

287.042 Powers, duties, and functions
The division shall have the following powers, duties, and functions:

(2)(a) To plan and coordinate purchases in volume and to negotiate and execute purchasing
agreements and contracts under which the division shall require state agencies to purchase
commodities and under which a county, municipality, or other local public agency may purchase
commodities. Purchases by any county, municipality, or other local public agency under the
provisions in the state purchasing contracts shall be exempt from the competitive bid
requirements otherwise applying to their purchases.

(b) As an alternative to any provision in s. 120.53(5)(c), the division may proceed with the
bid solicitation or contract award process of a term contract bid when the director of the division
sets forth in writing particular facts and circumstances which demonstrate that the delay incident
to staying the bid process or contract award process would be detrimental to the interests of the
state. After the award of a contract resulting from a bid in which a timely protest was received
and in which the state did not prevail, the contract may be canceled and reawarded to the
prevailing party.

(c) Any person who files an action protesting a decision or intended decision pertaining to
contracts administered by the division or a state agency pursuant to s. 120.53(5)(b) shall post



with the division or the state agency at the time of filing the formal written protest a bond
payable to the division or state agency in an amount equal to 1 percent of the division's or the
state agency's estimate of the total volume of the contract or $5,000, whichever is less, which
bond shall be conditioned upon the payment of all costs which may be adjudged against him in
the administrative hearing in which the action is brought and in any subsequent appellate court
proceeding. For protests of decisions or intended decisions of the division pertaining to agencies'
requests for approval of exceptional purchases, the bond shall be in an amount equal to 1 percent
of the requesting agency's estimate of the contract amount for the exceptional purchase requested
or $5,000, whichever is less. If, after completion of the administrative hearing process and any
appellate court proceedings, the agency prevails, it shall recover all costs and charges which shall
be included in the final order or judgment, excluding attorney's fees. Upon payment of such costs
and charges by the person protesting the award, the bond shall be returned to him. If the person
protesting the award prevails, he shall recover from the agency all costs and charges which shall
be included in the final order of judgment, excluding attorney's fees.

325.208 Protests of contract awards and requests for proposals

(1) The provisions of s. 120.53(5) shall control all protests of requests for proposals and
contract awards, except that any person who wishes to file an action protesting the specifications
or requirements of the request for proposals may do so within 10 days after publication of the
request for proposals and may not file any other protest with respect to requests for proposals,
and any subsequent protest action shall be filed in response to the contract award only and in
accordance with the provisions of chapter 120.

CHAPTER 90-302

120.68 Judicial review.-

(8) The court shall remand the case for further agency action if it finds that either the fairness
of the proceedings or the correctness of the action may have been impaired by a material error in
procedure of a failure to follow prescribed procedure. Failure of any agency to comply with s.
120.53 shall be presumed to be a material error in procedure.

CHAPTER 91-30

Section 6. Subsection (3) of section 120.68, Florida Statutes, is amended to read:
120.68 Judicial review.--

(3)(a) The filing of the petition does not itself stay enforcement of the agency decision, but if
the agency decision has the effect of suspending or revoking a license, supersedeas shall be
granted as a matter of right upon such conditions as are reasonable, unless the court, upon
petition of the agency, determines that a supersedeas would constitute a probable danger to the
health, safety, or welfare of the state. The agency may also grant a stay upon appropriate terms,



but, whether or not the action has the effect of suspending or revoking a license, a petition to the
agency for a stay is not a prerequisite to a petition to the court for supersedeas. In any event, the
order shall specify the conditions, if any, upon which the stay or supersedeas is granted.

(b) The filing of a petition appealing an order issued by a hearing officer under s. 120.535,
whether filed by the agency or any other party, does not stay enforcement of the hearing officer's
order, unless the court, upon petition of the agency or other party, determines that a stay is
necessary to avoid a probably danger to the public health, safety, or welfare. A stay order shall
specify the conditions, if any, upon which the stay is granted.

CHAPTER 91-191

Section 1. Sections 10, 11, and 12 of House Bill 1879, enacted in the 1991 regular session,
are amended to read:

Section 10. On or before March January 1, 1992, each agency shall submit to the Department
of State for approval a plan for publishing or otherwise making agency orders available to the
public, for sequentially numbering agency orders, for coordinating and establishing procedures
for the compilation of subject-matter indexes and lists of agency orders, and for publishing such
indexes and lists or providing alternative means of making such indexes and lists available to the
public.

Section 11. This act applies to actions instituted on or after March Jaruary 1, 1992.
Section 12. This act shall take effect March Jandary 1, 1992, except that this section and

section 10 shall take effect upon this act becoming a law.

CHAPTER 92-166

Section 10. Subsection (15) is added to section 120.68, Florida Statutes, to read:
120.68 Judicial Review.--

(15) No petition challenging an agency rule as an invalid exercise of delegated legislative
authority shall be instituted pursuant to this section, except to review an order entered pursuant to
a proceeding under s. 120.54(4) or s. 120.56, unless the sole issue presented by the petition is the
constitutionality of a rule and there are no disputed issues of fact.

CHAPTER 96-159

Section 1. It is the intent of the Legislature to consider the impact of any agency rulemaking
required by proposed legislation and to determine whether the proposed legislation provides
adequate and appropriate standards and guidelines to direct the agency's implementation of the
proposed legislation.



Section 35. Section 120.68, Florida Statutes, is amended to read:
(Substantial rewording of section. See s. 120.68, F.S., for present text.)
120.68 Judicial review

(1) A party who is adversely affected by final agency action is entitled to judicial review. A
preliminary, procedural, or intermediate order of the agency or of an administrative law judge of
the Division of Administrative Hearings is immediately reviewable if review of the final agency
decision would not provide an adequate remedy.

(2)(a) Judicial review shall be sought in the appellate district where the agency maintains its
headquarters or where a party resides or as otherwise provided by law. All proceedings shall be
instituted by filing a notice of appeal or petition for review in accordance with the Florida Rules
of Appellate Procedure within 30 days after the rendition of the order being appealed. If the
appeal is of an order rendered in a proceeding initiated under s. 120.56, the agency whose rule is
being challenged shall transmit a copy of the notice of appeal to the committee.

(b) When proceedings under this chapter are consolidated for final hearing and the parties to
the consolidated proceeding seek review of final or interlocutory orders in more than one district
court of appeal, the courts of appeal are authorized to transfer and consolidate the review
proceedings. The court may transfer such appellate proceedings on its own motion, upon motion
of a party to one of the appellate proceedings, or by stipulation of the parties to the appellate
proceedings. In determining whether to transfer a proceeding, the court may consider such factors
as the interrelationship of the parties and the proceedings, the desirability of avoiding
inconsistent results in related matters, judicial economy, and the burden on the parties of
reproducing the record for use in multiple appellate courts.

(3) The filing of a notice or petition does not stay enforcement of the agency decision. The
agency may grant a stay upon appropriate terms, but a petition to the agency for a stay is not a
prerequisite to a petition to the court for supersedeas. Subject to the Florida Rules of Appellate
Procedure, no stay or supersedeas shall be in effect until the party seeking relief files a petition
for stay and the agency or court enters an order granting such relief. The order shall specify the
conditions, if any, upon which the stay or supersedeas is granted. Where the agency decision has
the effect of suspending or revoking a license, a stay shall be granted as a matter of right upon
such conditions as are reasonable, unless the agency demonstrates that a stay would constitute a
probable danger to the public health, safety, or welfare.

(4) Judicial review of any agency action shall be confined to the record transmitted and any
additions made thereto in accordance with paragraph (7)(a).

(5) The record for judicial review shall be compiled in accordance with the Florida Rules of
Appellate Procedure.

(6)(a) The reviewing court's decision may be mandatory, prohibitory, or declaratory in form,



and it shall provide whatever relief is appropriate irrespective of the original form of the petition.
The court may:

1. Order agency action required by law, order agency exercise of discretion when required by
law, set aside agency action, remand the case for further agency proceedings, or decide the rights,
privileges, obligations, requirements, or procedures at issue between the parties; and

2. Order such ancillary relief as the court finds necessary to redress the effects of official
action wrongfully taken or withheld.

(b) If the court sets aside agency action or remands the case to the agency for further
proceedings, it may make such interlocutory order as the court finds necessary to preserve the
interests of any party and the public pending further proceedings or agency action.

(7) The court shall remand a case to the agency for further proceedings consistent with the
court's decision or set aside agency action, as appropriate, when it finds that:

(a) There has been no hearing prior to agency action and the reviewing court finds that the
validity of the action depends upon disputed facts;

(b) The agency's action depends on any finding of fact that is not supported by competent,
substantial evidence in the record of a hearing conducted pursuant to ss. 120.569 and 120.57;
however, the court shall not substitute its judgment for that of the agency as to the weight of the
evidence on any disputed finding of fact;

(c) The fairness of the proceedings or the correctness of the action may have been impaired
by a material error in procedure or a failure to follow prescribed procedure;

(d) The agency has erroneously interpreted a provision of law and a correct interpretation
compels a particular action; or

(e) The agency's exercise of discretion was:
1. Outside the range of discretion delegated to the agency by law;
2. Inconsistent with agency rule;

3. Inconsistent with officially stated agency policy or a prior agency practice, if deviation
there from is not explained by the agency; or

4. Otherwise in violation of a constitutional or statutory provision; but the court shall not
substitute its judgment for that of the agency on an issue of discretion.

(8) Unless the court finds a ground for setting aside, modifying, remanding, or ordering
agency action or ancillary relief under a specified provision of this section, it shall affirm the
agency's action.



(9) No petition challenging an agency rule as an invalid exercise of delegated legislative
authority shall be instituted pursuant to this section, except to review an order entered pursuant to
a proceeding under s. 120.56, unless the sole issue presented by the petition is the
constitutionality of a rule and there are no disputed issues of fact.

(10) If an administrative law judge's final order depends on any fact found by the
administrative law judge, the court shall not substitute its judgment for that of the administrative
law judge as to the weight of the evidence on any disputed finding of fact. The court shall,
however, set aside the final order of the administrative law judge or remand the case to the
administrative law judge, if it finds that the final order depends on any finding of fact that is not
supported by competent substantial evidence in the record of the proceeding.

CHAPTER 97-176

Committee Substitute for Senate Bill No. 1066

Section 15. Subsection (3) of section 120.68, Florida Statutes, 1996 Supplement, is amended
to read:

120.68 Judicial review.—

(3) The filing of the petition does not itself stay enforcement of the agency decision, but if the
agency decision has the effect of suspending or revoking a license, supersedeas shall be granted
as a matter of right upon such conditions as are reasonable, unless the court, upon petition of the
agency, determines that a supersedeas would constitute a probable danger to the health, safety, or
welfare of the state. The agency also may grant a stay upon appropriate terms, but, whether or not
the action has the effect of suspending or revoking a license, a petition to the agency for a stay is
not a prerequisite to a petition to the court for supersedeas. In any event the court shall specify

the condltlons if any, upon WhICh the stay or supersedeas IS qranted a—neﬂe&e#peﬂ%en@ees—nﬁ




CHAPTER 2003-94

Committee Substitute for Committee Substitute for Senate Bill No. 1584
Section 8. Subsection (9) of section 120.68, Florida Statutes, is amended to read:
120.68 Judicial review.—

(9) No petition challenging an agency rule as an invalid exercise of delegated legislative
authority shall be instituted pursuant to this section, except to review an order entered pursuant to
a proceeding under s. 120.56 or an agency’s findings of immediate danger, necessity, and
procedural fairness prerequisite to the adoption of an emergency rule pursuant to s. 120.54(4),
unless the sole issue presented by the petition is the constitutionality of a rule and there are no
disputed issues of fact.

CHAPTER 2016-116

Committee Substitute for Committee Substitute
for Committee Substitute for House Bill No. 183

Section 5. Subsections (1) and (9) of section 120.68, Florida Statutes, are amended to read:
120.68 Judicial review.—
(1)(a) A party who is adversely affected by final agency action is entitled to judicial review.

(b) A preliminary, procedural, or intermediate order of the agency or of an administrative law
judge of the Division of Administrative Hearings is immediately reviewable if review of the final
agency decision would not provide an adequate remedy.

(9) A Ne petition challenging an agency rule as an invalid exercise of delegated legislative
authority shall not be instituted pursuant to this section, except to review an order entered
pursuant to a proceeding under s. 120.56, s. 120.57(1)(e)1., or s. 120.57(2)(b) or an agency’s
findings of immediate danger, necessity, and procedural fairness prerequisite to the adoption of
an emergency rule pursuant to s. 120.54(4), unless the sole issue presented by the petition is the
constitutionality of a rule and there are no disputed issues of fact.




