Chapter 96-423

House Bill No. 2723

An act relating to governmental operations; amending s. 120.57, F.S.;
providing for videotaping of testimony in administrative hearings;
amending s. 120.53, F.S., to conform; amending s. 121.051, F.S., relating
to participation in the Florida Retirement System, to grandfather in certain
blind vending facility operators as state employees for purposes of
membership in the Florida Retirement System; providing for optional
withdrawal from the system; providing that blind vending facility
operators licensed on or after a certain date are deemed independent
contractors; amending ss. 121.052, 121.055, and 121.071, F.S.; changing
contribution rates for specified classes and subclasses of the Florida
Retirement System to implement rate changes as required by law;
repealing s. 121.057, F.S., relating to certain contribution rate adjustments
improperly codified; amending s. 121.40, F.S.; changing contribution rates
for the supplemental retirement plan for the Institute of Food and
Agricultural Sciences at the University of Florida; amending s. 413.051,
F.S., relating to operation of vending stands by certain eligible blind
persons; providing for payment of retirement contributions from certain
proceeds; providing for optional withdrawal of such blind vending facility
operators from the Florida Retirement System; providing for ineligibility
to participate in the Florida Retirement System under -certain
circumstances; providing for promulgation of rules; providing a directive
to the statute editors with respect to contribution rate adjustments;
amending s. 110.205, F.S., relating to the career service; revising
provisions relating to the setting of salaries for certain personnel of the
Correctional Education Program; deleting an obsolete provision;
amending s. 440.49, F.S.; providing for the assessment rate for the Special
Disability Trust Fund; amending s. 252.55, F.S.; revising funding
provisions for the Florida Wing of the Civil Air Patrol; authorizing the
Department of Business and Professional Regulation to sell a specified
regional service center; providing for deposit and distribution of the
proceeds from the sale; amending s. 334.044, F.S.; authorizing the
Department of Transportation to contract with certain nonprofit
organizations for roadside maintenance; amending s. 403.4132, F.S.;
removing reference to the Florida Youth Conservation Corps and
encouraging the Department of Transportation and local governments to
contract for certain litter-removal programs; repealing s. 369.105, F.S.,
relating to the Florida Youth Conservation Corps; creating s. 334.35, F.S.;
creating the Office of Civilian Conservation within the Department of
Transportation to administer the Florida Youth Conservation Corps
program; providing conservation and public service components of the



program; providing duties and authority of the department; providing
program eligibility, length of service, and duties; providing for department
rules; amending s. 443.036, F.S.; defining the term "high quarter";
amending s. 443.091, F.S.; changing benefit calculations to include
reference to high quarters; amending s. 443.111, F.S.; revising provisions
relating to payment of benefits; providing qualifying requirements;
revising weekly benefit amounts; revising provisions with respect to
duration of benefits; revising provisions relating to eligibility for certain
extended benefits; providing effective dates.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraph (b) of subsection (1), paragraph (b) of subsection (2),
and subsection (6) of section 120.57, Florida Statutes, are amended, and
subsection (7) is added to said section, to read:

120.57. Decisions which affect substantial interests

The provisions of this section apply in all proceedings in which the
substantial interests of a party are determined by an agency, unless such
proceedings are exempt pursuant to subsection (5). Unless waived by all
parties, subsection (1) applies whenever the proceeding involves a disputed
issue of material fact. Unless otherwise agreed, subsection (2) applies in all
other cases.

(1) FORMAL PROCEEDINGS.--

(b) In any case to which this subsection is applicable, the following
procedures apply:

1. A request for a hearing shall be granted or denied within 15 days of
receipt.

2. All parties shall be afforded an opportunity for a hearing after
reasonable notice of not less than 14 days; however, the 14-day notice
requirement may be waived with the consent of all parties. In a preliminary
hearing for the revocation of parole, no less than 7 days' notice shall be given.
In a hearing involving a student disciplinary suspension or expulsion
conducted by an educational unit, the 14-day notice requirement may be
waived by the agency head or the hearing officer without the consent of the
parties. The notice shall include:

a. A statement of the time, place, and nature of the hearing.

b. A statement of the legal authority and jurisdiction under which the
hearing is to be held.



c. A reference to the particular sections of the statutes and rules involved.

d. Except for any hearing before an unemployment compensation appeals
referee, a short and plain statement of the matters asserted by the agency and
by all parties of record at the time notice is given. If the agency or any party is
unable to state the matters in sufficient detail at the time initial notice is given,
the notice may be limited to a statement of the issues involved, and thereafter,
upon timely written application, a more definite and detailed statement shall
be furnished not less than 3 days prior to the date set for the hearing.

3. Except for any proceeding conducted as prescribed in s. 120.54(4) or s.
120.56, a petition or request for a hearing under this section shall be filed with
the agency. If the agency elects to request a hearing officer from the division,
it shall so notify the division within 15 days of receipt of the petition or
request. When the Florida Land and Water Adjudicatory Commission receives
a notice of appeal pursuant to s. 380.07, the commission shall notify the
division within 60 days of receipt of the notice of appeal if the commission
elects to request the assignment of a hearing officer. On the request of any
agency, the division shall assign a hearing officer with due regard to the
expertise required for the particular matter. The referring agency shall take no
further action with respect to the formal proceeding, except as a party litigant,
as long as the division has jurisdiction over the formal proceeding. Any party
may request the disqualification of the hearing officer by filing an affidavit
with the division prior to the taking of evidence at a hearing, stating the
grounds with particularity.

4. All parties shall have an opportunity to respond, to present evidence and
argument on all issues involved, to conduct cross-examination and submit
rebuttal evidence, to submit proposed findings of facts and orders, to file
exceptions to any order or hearing officer's recommended order, and to be
represented by counsel. When appropriate, the general public may be given an
opportunity to present oral or written communications. If the agency proposes
to consider such material, then all parties shall be given an opportunity to
cross-examine or challenge or rebut it.

5. All pleadings, motions, or other papers filed in the proceeding must be
signed by a party, the party's attorney, or the party's qualified representative.
The signature of a party, a party's attorney, or a party's qualified representative
constitutes a certificate that he or she has read the pleading, motion, or other
paper and that, to the best of his or her knowledge, information, and belief
formed after reasonable inquiry, it is not interposed for any improper
purposes, such as to harass or to cause unnecessary delay or for frivolous
purpose or needless increase in the cost of litigation. If a pleading, motion, or
other paper is signed in violation of these requirements, the hearing officer,
upon motion or the officer's own initiative, shall impose upon the person who



signed it, a represented party, or both, an appropriate sanction, which may
include an order to pay the other party or parties the amount of reasonable
expenses incurred because of the filing of the pleading, motion, or other
paper, including a reasonable attorney's fee.

6. The record in a case governed by this subsection shall consist only of:

a. All notices, pleadings, motions, and intermediate rulings;

b. Evidence received or considered;

c. A statement of matters officially recognized;

d. Questions and proffers of proof and objections and rulings thereon;

e. Proposed findings and exceptions;

f. Any decision, opinion, proposed or recommended order, or report by the
officer presiding at the hearing;

g. All staff memoranda or data submitted to the hearing officer during the
hearing or prior to its disposition, after notice of the submission to all parties,
except communications by advisory staff as permitted under s. 120.66(1), if
such communications are public records;

h. All matters placed on the record after an ex parte communication
pursuant to s. 120.66(2); and

1. The official transcript or original videotape, depending on the method of
preservation.

7. The agency shall accurately and completely preserve all testimony in
the proceeding, and, on the request of any party, it shall make a full or partial
transcript or videotape, available at no more than actual cost. In any
proceeding before a hearing officer initiated by a consumptive use permit
applicant pursuant to subparagraph 14., the applicant shall bear the cost of
accurately and completely preserving all testimony and providing full or
partial transcripts or videotapes to the water management district. At the
request of any other party, full or partial transcripts or videotapes shall be
provided at no more than cost.

8. Findings of fact shall be based exclusively on the evidence of record
and on matters officially recognized.

9. Except as provided in subparagraph 13., the hearing officer shall
complete and submit to the agency and all parties a recommended order



consisting of the officer's findings of fact, conclusions of law, interpretation of
administrative rules, and recommended penalty, if applicable, and any other
information required by law or agency rule to be contained in the final order.
The agency shall allow each party at least 10 days in which to submit written
exceptions to the recommended order.

10. The agency may adopt the recommended order as the final order of the
agency. The agency in its final order may reject or modify the conclusions of
law and interpretation of administrative rules in the recommended order. The
agency may not reject or modify the findings of fact, including findings of fact
that form the basis for an agency statement, unless the agency first determines
from a review of the complete record, and states with particularity in the
order, that the findings of fact were not based upon competent substantial
evidence or that the proceedings on which the findings were based did not
comply with essential requirements of law. The agency may accept the
recommended penalty in a recommended order, but may not reduce or
increase it without a review of the complete record and without stating with
particularity its reasons therefor in the order, by citing to the record in
justifying the action. When there is an appeal, the court in its discretion may
award reasonable attorney's fees and costs to the prevailing party if the court
finds that the appeal was frivolous, meritless, or an abuse of the appellate
process or that the agency action which precipitated the appeal was a gross
abuse of the agency's discretion.

11. If the hearing officer assigned to a hearing becomes unavailable, the
division shall assign another hearing officer who shall use any existing record
and receive any additional evidence or argument, if any, which the new
hearing officer finds necessary.

12. A hearing officer who is a member of an agency head may participate
in the formulation of the final order of the agency, provided he or she has
completed all duties as hearing officer.

13. In any application for a license or merger pursuant to title XXXVIII
which is referred by the agency to the division for hearing pursuant to this
section, the hearing officer shall complete and submit to the agency and to all
parties a written report consisting of findings of fact and rulings on
evidentiary matters. The agency shall allow each party at least 10 days in
which to submit written exceptions to the report.

14. In any application for a consumptive use permit pursuant to part II of
chapter 373, the water management district on its own motion may, or, at the
request of the applicant for the permit, shall, refer the matter to the division
for the appointment of a hearing officer to conduct a hearing under this
section.



15. Each agency statement defined as a rule under s. 120.52 and not
adopted by the rulemaking procedure provided by s. 120.54 which is relied
upon by an agency to determine the substantial interests of a party shall be
subject to de novo review by a hearing officer. A statement shall not enlarge,
modify, or contravene the specific provision of law implemented or otherwise
exceed delegated legislative authority. The statement applied as a result of a
proceeding pursuant to this subsection shall be demonstrated to be within the
scope of delegated legislative authority. Recommended and final orders
pursuant to this subsection shall provide an explanation of the statement that
includes the evidentiary basis which supports the statement applied and a
general discussion of the justification for the statement applied.

(2) INFORMAL PROCEEDINGS.--In any case to which subsection (1)
does not apply:

(a) The agency shall, in accordance with its rules of procedure:

1. Give reasonable notice to affected persons or parties of the action of the
agency, whether proposed or already taken, or of its decision to refuse action,
together with a summary of the factual, legal, and policy grounds therefor.

2. Give affected persons or parties or their counsel an opportunity, at a
convenient time and place, to present to the agency or hearing officer written
or oral evidence in opposition to the action of the agency or of its refusal to
act, or a written statement challenging the grounds upon which the agency has

chosen to justify its action or inaction.

3. If the objections of the persons or parties are overruled, provide a
written explanation within 7 days.

(b) The record shall only consist of:

1. The notice and summary of grounds;

2. Evidence received or considered;

3. All written statements submitted by persons and parties;
4. Any decision overruling objections;

5. All matters placed on the record after an ex parte communication
pursuant to s. 120.66(2); and

6. The official transcript or original videotape, depending on the method
of preservation.




(6) In cases where a conceptual review permit has been issued by a water
management district, petitions challenging the issuance of a construction or
operating permit implementing the conceptual review permit, upon a motion
of a party, shall be subject to expedited review. Within 15 days of filing a
motion for expedited review by the district or the applicant, the hearing officer
shall, by order, establish a schedule for the proceedings, including discovery,
which provides for a final hearing within 60 days of the issuance of the order.
Proposed recommended orders must be submitted to the hearing officer, if at
all, within 10 days of the filing of the hearing transcript or hearing videotape.
Recommended orders shall be submitted to the district within 30 days of the
last day for the filing of the proposed recommended order. The district shall
issue its final order within 45 days of the receipt of the recommended order. If
the district grants the construction or operating permit, the permittee may
proceed unless judicial review of final agency action is sought pursuant to s.
120.68 and a stay is applied for and issued.

(7) An agency may preserve all testimony in a proceeding conducted by an
administrative law judge assigned by the division by use of a court reporter or
a video camera pursuant to rules adopted by the division. An agency may
preserve all testimony in a proceeding conducted by the agency by use of a
court reporter or a video camera. The agency must assure that the video
system will reliably preserve the testimony. If the testimony in a proceeding is
to be preserved by use of a video camera, the agency shall provide reasonable
notice of the use of the video camera to any other party to the proceeding. A
party may record the proceeding stenographically at its own expense. A party
requesting a copy of the proceeding from an agency shall receive either a
transcript or a videotape, depending on the method of preservation. The
Administration Commission shall adopt model/rules for the use of video
cameras to preserve testimony in proceedings not conducted by an
administrative law judge.

Section 2. Paragraph (e) of subsection (5) of section 120.53, Florida
Statutes, is amended to read:

120.53. Adoption of rules of procedure and public inspection

(5) An agency which enters into a contract pursuant to the provisions of ss.
282.303-282.313, chapter 255, chapter 287, or chapters 334-349 shall adopt
rules specifying procedures for the resolution of protests arising from the
contract bidding process. Such rules shall at least provide that:

(e) Upon receipt of a formal written protest referred pursuant to this
subsection, the division director shall expedite the hearing and assign a
hearing officer who shall conduct a hearing within 15 days of the receipt of
the formal written protest by the division and render a recommended order
within 30 days after the hearing or within 30 days after receipt of the hearing



transcript or hearing videotape by the hearing officer, whichever is later. The
provisions of this paragraph may be waived upon stipulation by all parties.




