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Re:   Department of Community Affairs,  

Florida Communities Trust Rule Chapter 9K-9 

 

Dear Ms. Ford: 

 

After reviewing the proposed new rules in Rule Chapter 9K-9, F.A.C., I offer the following 

comments and questions for your consideration and written response: 

 

9.003(1) When a form is incorporated by reference in a rule, the rule text must provide the 

form’s number, title, and effective date.  In addition, the form itself must clearly 

display its number, title, and effective date, as well as a reference to the rule in 

which it is incorporated by reference.  See sec. 120.55(1)(a)4., Fla. Stat.   

 

In this case, the rule text does not provide the title for Form SMWW-1, and it is 

not clear what the effective date is.  Is the Trust planning to change “?-??-08” to 

the effective date of the rule, or is there an effective date that can be added now?  

Also, the form itself does not appear to have a title or effective date, and it refers 

to Chapter 9K-9, F.A.C., rather than Rule 9K-9.003.  Please make sure that the 

form has a title, that the title is included in the rule text, that an effective date is 

included on the form and in the rule, and that the form refers to the rule in which 

it is incorporated by reference instead of the rule chapter. 

 

9.003(5) The proposed rule provides, in part, “Any new structure to be located on 

sovereignty-submerged lands shall comply with the criteria set forth in F.A.C. 

18-21 including but not limited to the requirement that the structure(s) be water 

dependent.”   
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First, what is the Trust’s authority to require compliance with the Board of 

Trustees of Internal Improvement Trust Fund’s Rule Chapter 18-21?  Second, if 

the trust has the authority to require compliance with Chapter 18-21, F.A.C., why 

is Chapter 18-21 not incorporated by reference?  Finally, if this sentence remains 

in the rule, the reference to Chapter 18-21, F.A.C., should be corrected. 

 

9.005(1) The rule provides that applicants “will be notified of the timely receipt and status 

of their Application(s).”  How will applicants be notified?  Will they receive any 

notification if the application is not filed on time? 

 

9.006(2)(c) The proposed rule provides that applicants will get 5 points if the project site “has 

sustained significant hurricane damage in the past 5 years.”  An earlier version of 

the rule that I reviewed referred to areas that had been declared a disaster area 

during a hurricane in the last five years.  How will the Trust determine whether 

hurricane damage was “significant”?  How will applicants know whether the 

damage they sustained meets the Trust’s criteria if that criteria is not included in 

the rule?  Finally, if any changes are made to the rule, please make sure that 

section (2)(d) of the Project Evaluation Criteria in Form SMWW-1 is also 

amended to remain consistent with the rule. 

 

9.008(1) The rule provides that the Trust “may extend the Grant Contract” if there is 

significant progress or extenuating circumstances.  The new subsection (3) lessens 

the vagueness problem I raised concerning the use of “significant progress” and 

“extenuating circumstances,” as there is now at least a framework for making 

those determinations.  However, the rule still provides that the trust “may” grant 

an extension in certain circumstances.  Implicit in that provision is the 

understanding that the trust “may not” grant an extension under the same 

circumstances.  In other words, an applicant could be making significant progress 

after being delayed by circumstances beyond its control but still have its request 

for an extension denied.  What would be the reason for denying such a request?  

 

9.011  It appears that the rule text should refer to “this rule chapter,” not just “this rule.” 

 

SMWW-1 As mentioned above, the form needs a title, effective date, and reference to Rule 

9K-9.003. 

 

In addition, the project evaluation criteria on the form are not consistent with the 

evaluation criteria set forth in the rule text.  Section (2)(c) of the criteria refers to 

locations “in an area with documented economic losses of X percent or more due 

to the Florida Net Ban.”  As mentioned following my review of a prior draft of 

these rules, “X” needs to be replaced with a specific number.  More importantly, 

the rule text in Rule 9K-9.006 no longer includes this criterion.  Please determine 

whether this is still one of the criteria and make the appropriate amendment to the 

rule or form.   
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Similarly, Rule 9K-9.006(6)(b) provides that structures listed on the National 

Register of Historic Places are worth 3 points, but this provision is not included in 

Form SMWW-1.  Please determine whether an applicant can receive 3 points for 

having a structure on the National Register of Historic Places and then make the 

appropriate change to the rule or form. 

 

In section (3), the application provides 8 points for a “boat ramp.”  In the rule text 

of Rule 9K-9.006(3)(a)3., the 8 points are for a “[b]oat ramp for commercial 

fishing vessels.”  Please make sure that the terminology is consistent.  Also, 

please note that the same issue involving boat ramps occurs in section (4)(d) of 

the form and Rule 9K-9.006(4)(d). 

 

Finally, some of the point values on the form are not the same as the point values 

established in the rule.  Section (3)(e) of the form offers 2 points for participation 

in Florida’s Clean Marina Program, while Rule 9K-9.006(3)(e) offers 4 points.  

Sections (5)(a) and (b) are each worth 7 points in the form, but Rules 9K-

9.006(5)(a) and (b) offer only 5 points for each. 

 

If you have any questions or need me to elaborate further on any of the above, please let me 

know.  Otherwise, I look forward to your response. 

 

      Sincerely, 

    
      Brian T. Moore 

      Chief Attorney 
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