
         JEFF ATWATER                                                                                                                                                    LARRY CRETUL 

                 President                                                                                                                                                                   Speaker 
   

THE FLORIDA LEGISLATURE 

JOINT ADMINISTRATIVE 

PROCEDURES COMMITTEE 
 

 

 

 

 

Representative Marti Coley, Chair  F. SCOTT BOYD 

Senator Arthenia L. Joyner, Vice-Chair EXECUTIVE DIRECTOR 

Senator Charles S. “Charlie” Dean, Sr. AND GENERAL COUNSEL 

Senator J. Alex Villalobos Room 120, Holland Building 

Representative Oscar Braynon II Tallahassee, Florida 32399-1300 

Representative Scott Plakon Telephone (850) 488-9110 

March 26, 2010 

 

 

Ms. Paula P. Ford 

Agency Clerk 

Department of Community Affairs 

2555 Shumard Oak Boulevard 

Tallahassee, Florida 32399-2100 

 

Re:  Department of Community Affairs Rule Chapter 9B-43 

 

Dear Ms. Ford: 

 

After reviewing the proposed changes to Rule Chapter 9B-43, F.A.C., I offer the following 

comments and questions for your consideration and written response: 

 

9B-43.0031 The Department incorporates by reference the Housing and Community 

Development Act of 1974 and Title 24 CFR 570.  However, the effective date for 

the federal regulations is listed as “0-00-00.”  Please make sure that a date is 

provided when the rules are filed for adoption.  For example, there are several 

subsequent references to a March 28, 2002, effective date for individual sections 

of 24 CFR 570.  See also 9B-43.0031(2)(a), (14), (18), (27), and (36); 9B-

43.0041(4)(c), (4)(e)3., (5)(a)1., (5)(a)2., (5)(a)3., and (7)(e); 9B-43.0045(1)(c)1., 

(1)(c)4., (2)(c)1., (2)(c)2., (3)(d)13., (4)(d)5., (4)(e)1., (4)(e)1.c., (4)(e)3., and 

(4)(f); and 9B-43.0051(2), (2)(b), (2)(g)3., (6)(d)1., (6)(d)2., (10)(b)3., and (11). 

 

Also, while the rule provides that all of 24 CFR 570 is incorporated by reference, 

the material I received suggests that only subparts A, C, I, J, K, and M, and 

Appendix A have been incorporated.  Please amend the rule to clarify which parts 

of 24 CFR 570 have been incorporated by reference, or, if the intent is to 

incorporate all of 24 CFR 570, please provide me with the other subparts of 570. 

 

Finally, I did not receive a copy of the Housing and Community Development Act 

of 1974, as amended.  Please provide me with a copy as soon as possible so that I 

can complete my review of the rule.  Also, please advise if you would like that 

copy, or any others, returned so that it can be filed with the Department of State, 

rather than make multiple copies.  
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(2)(a) This provision refers to 24 CFR Part 85.  However, I received only 24 CFR 

85.36.  If the intent is to incorporate by reference only 24 CFR 85.36, please 

amend the rule to clarify that not all of 24 CFR Part 85 has been incorporated by 

reference.  If the intent is to incorporate by reference all of 24 CFR Part 85, please 

provide me with the rest of Part 85. 

 

Also, there are several inconsistencies in the references to the incorporated federal 

laws and regulations.  For example, 24 CFR 570 is explicitly incorporated by 

reference, while there is no explicit incorporation by reference language (e.g., 

“incorporated herein by reference”) for 24 CFR 85.36.  See also 9B-43.0031(14), 

(18), (27), and (36); 9B-43.0041(4)(e)3. and (5)(b)2.; 9B-43.0045(2)(c)2., (2)(d), 

(3)(d)6., and (3)(d)13.; and 9B-43.0051(1), (2)(g)3., and (8)(b). 

 

(9)  There appears to be a typographical error where the rule references section 

“47(1)005(4), F.S.”  Also, assuming that the intent was to cite section 471.005(4), 

it does not appear that section 471.005(4) sets forth any qualifications for 

engineers.  Please provide me with the correct statutory reference and make sure 

that this change is made to the rule when it is filed for adoption. 

 

(27) It appears that the Department is incorporating by reference 24 CFR 

55.2(b)(1).  However, I did not receive a copy of this federal regulation.  If this 

regulation is meant to be part of the rule, please provide me with a copy and make 

sure that one is included when the rule is filed for adoption.  If this regulation is 

not meant to be incorporated into the rule, please explain why it does not need to 

be made part of the rule.   

 

(36) There is a reference here to the Housing and Community Development Act 

of 1968, instead of 1974.  Is this a separate law?  If so, please provide me with a 

copy of this law or, at least, Section 3 of that law, as it appears to be incorporated 

by reference. 

 

9B-43.0041 (3)(a) The rule refers to public notice requirements established in Rule 9B-

43.003.  However, that rule was repealed in 2006, and the proposed rules now 

define “public notice” in 9B-43.0031(35).  Please make sure that the reference is 

corrected when the rule is filed for adoption.  See also 9B-43.0041(3)(a)5. 

(referring to Rule 9B-43.002), 9B-43.0041(4)(e)3. (referring to Rule 9B-

43.003(3)), and 9B-43.0045(3)(c) (referring to 9B-43.004(5)(b)2.). 

 

(4)(c) The rule refers to four different application manuals (CDBG-H, N, C, and 

E), each of which is incorporated by reference.  However, all of these manuals 

appear to be part of a larger Application for Funding manual, which is numbered 

CDBG-A-1.  There also appears to be information contained in CDBG-A-1 which 

is not part of the four sub-manuals.  Thus, it appears that all of CDBG-A-1 needs 

to be incorporated by reference.  Perhaps it would be clearer if the rule were 

amended to provide that CDBG-A-1, Application for Funding, Effective XX/XX, 

is incorporated by reference into the rule and that CDBG-A-1 includes manuals 



Ms. Paula P. Ford 

March 26, 2010 

Page 3 

 

and forms for the four different CDBG grants.  The rule could then list the four 

sub-manuals as it does now. 

 

(4)(e) The rule incorporates by reference two different versions of RUS Bulletin 

1780-9.  However, I did not receive a copy of either.  Please provide me with a 

copy of both documents as soon as possible so that I can complete my review of 

the rule. 

 

(5)(a)4.  This subparagraph has a reference to “24 CFR 483.”  Is this a 

typographical error that should read 24 CFR 570.483?  If so, please make sure 

that the reference is corrected when the rule is filed for adoption.  Otherwise, 

please provide me with a copy of 24 CFR 483, clarify that this regulation has been 

incorporated by reference, and provide the effective date of the regulation. 

 

(5)(b)1.  To what do PVLOW and LOWMODUNIV refer?  When the rule is filed 

for adoption, please make sure that these acronyms are spelled out where they are 

first used. 

 

(5)(b)2.  It appears that HUD Notice CPD-05-06 has been incorporated by 

reference here.  As noted above in my comments for 9B-43.0031(2)(a), please 

clarify whether this Notice has been incorporated by reference.  In addition, 

please provide me with a copy of the Notice so that I can complete my review of 

the rule. 

 

(10)(b)5.a. This sub-subparagraph is confusing.  The second sentence, which 

begins with a lower-case letter and does not conclude with a period, currently 

provides: 

 

statistic on factor 

-------------------  =  percentage to be used as factor multiplier highest statistic on 

factor population group[.] 

 

What does this mean? 

 

(11)(f)  This paragraph refers to the Housing and Community Development Act of 

1984.  Is this a typographical error or different than the previously referenced 

1974 act? 

 

9B-43.0045 (2)(c)2.  See comments to 9B-43.0031 and 9B-43.0031(2)(a) above. 

 

(2)(d)  See comments to 9B-43.0031(2)(a) above.  Also, please provide me with 

copies of 24 CFR 36 and 37 and Section 302 of the Lead-based Paint Poisoning 

Prevention Act so that I can complete my review of the rule. 

 

(3)  Please advise whether the comma after the word “areas” is appropriate.  In 

other words, is the rule referring only to those commercial areas that primarily 
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serve low and moderate income persons (i.e., no comma because the clause limits 

the types of commercial areas that can be considered) or all commercial areas 

(i.e., a comma is appropriate because the clause simply tells us something that is 

applicable to all commercial areas – they serve primarily low and moderate 

income persons)?   

 

(3)(d)6.  It appears that Section 504 of the Rehabilitative Act of 1973 has been 

incorporated by reference here.  Please clarify that this section of the act has been 

incorporated by reference and provide me with a copy of Section 504 so that I can 

complete my review of the rule. 

 

(3)(d)11.  It appears that the word “only” should be moved to after the word 

“addressed” when the rule is filed for adoption. 

 

(4)(a)  It appears that the word “the” should be inserted before the word 

“creation” when the rule is filed for adoption. 

 

(4)(b)2.  It appears that either the indefinite article “a” should be added before 

“non-public entity” or “non-public entity” should be made plural when the rule is 

filed for adoption. 

 

(4)(c)1.  There appears to be some inconsistencies with the use of commas and 

semi-colons here.  It appears that the first sentence should read, “All . . . 

applications . . . shall be screened to determine if the amount of any loan 

assistance to a private, for-profit entity; a private[,] non-profit entity; a 

neighborhood based organization[;] a local development organization; or other 

[non-]profit entities is appropriate to carry out the Economic Development 

project. 

 

(4)(c)3.  There appears to be a typographical error in the use of “exceeds” with the 

plural “funds.”  Please change the verb to “exceed” when the rule is filed for 

adoption. 

 

9B-43.0051 (1) The rule appears to incorporate by reference 24 CFR Part 58 and 40 CFR 

Section 1500-15-8.  Please specify the effective date for each and provide me with 

a copy of 40 CFR Section 1500-15-8 so that I can complete my review of the rule. 

 

(2)(a)  There is a reference to “a nearby OMB designated metropolitan statistical 

area (MSA).”  What is the OMB?  If it is the federal Office of Management and 

Budget, this should be spelled out before the OMB abbreviation is used. 

 

(2)(d)  It appears that there are some superfluous commas included in the second 

sentence.  Should the sentence begin “Unlike services, such as program 

administration and engineering services, . . .”?  Also, the sentence might be less 

awkward if something other than the adjective “unlike” were used because the 

word is more often used to start a comparison.  I had to read it three times before I 
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realized that the subject of the sentence (services that are not alike) was not 

missing. 

 

(7)(a)  The first sentence in this paragraph provides, “The annual financial audit 

report should be accompanied by management letters and the recipient’s response 

to all findings, including corrective actions to be taken.”  Are the management 

letters and recipient responses required or not?  If they are, then the rule needs to 

be more definite (i.e., the report shall be accompanied by . . .).  If they are not 

required, but instead the Department merely hopes that they are included, then 

this provision does not appear to meet the definition of a rule. 

 

Also, what is OMB Circular A-133?  It appears to be an incorporated document, 

but the rule does not offer any additional information about it, and a copy was not 

provided to the Committee.  Please provide me with a copy of OMB Circular A-

133, and amend the rule to clarify whether it has been incorporated by reference.  

If it is part of the rule, it needs to be more clearly identified, including an effective 

date and an explanation for how a copy can be obtained. 

 

(8)(b)  It appears that the Uniform Relocation Assistance and Real Property 

Acquisition Policies Act of 1970, as amended, has been incorporated by 

reference.  Please provide me with a copy of this act so that I can complete my 

review of the rule, and please make sure that a copy is included when the rule is 

filed for adoption. 

 

9B-43.0081 (10)(a)7.  Form DCA 07.02 is incorporated by reference here.  Please provide me 

with a copy of this form so that I can complete my review of the rule.  Also, 

please make sure that the form’s effective date is included in the rule when the 

rule is filed for adoption. 

 

(11) The rule appears to skip from subsection (10) to subsection (12).  Please 

check the organizational structure of the rule and make any necessary corrections. 

 

If you have any questions or need me to elaborate further on any of the above, please let me 

know.  Otherwise, I look forward to your response. 

 

      Sincerely, 

   
      Brian T. Moore 

      Chief Attorney 
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