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Re:   Department of Community Affairs Rule Chapter 9B-1 

 

Dear Ms. Ford: 

 

After reviewing the proposed new rules in Rule Chapter 9B-1, F.A.C., I offer the following 

comments and questions for your consideration and written response: 

 

Although I have not yet completed a comprehensive review of these proposed rules, I wanted to 

address first the broader question of which agency is proposing these rules and which agency has 

statutory authority to adopt them.  I previously raised this issue in a letter regarding mandatory 

rulemaking provisions, but it does not appear that I ever received a response.  I have attached a 

copy of that letter for your review.   

 

The Notice of Rule Development and Notice of Proposed Rulemaking indicate that these rules 

have been proposed by the Department of Community Affairs (Division of Housing and 

Community Development).  However, the agency head that approved the proposed rules is the 

Florida Building Commission, not Secretary Pelham.   

   

Prior to the adoption of Chapter 2008-191, Laws of Florida, most of the rulemaking 

responsibilities in Chapter 553, Part I, Florida Statutes, were delegated to the Florida Building 

Commission.  Consistent with this, the last time a Notice of Proposed Rulemaking was published 

for this rule chapter, the Florida Administrative Weekly indicated that the Commission had 

promulgated the rules.  See 

https://www.flrules.org/Faw/FAWDocuments/FAWVOLUMEFOLDERS2005/3130/3130doc.pdf  

(F.A.W., July 29, 2005).  However, a subsequent Notice of Change appears to have been 

promulgated by the Department and its Division of Housing and Community Development. 

 

 

https://www.flrules.org/Faw/FAWDocuments/FAWVOLUMEFOLDERS2005/3130/3130doc.pdf
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With the adoption of Chapter 2008-191, the statutory authority for many of these rules has been 

taken from the Commission and given to the Department of Community Affairs.  For example, 

sections 553.37(2), 553.37(8), and 553.381 now assign rulemaking responsibilities to the 

Department where they were assigned previously to the Commission.  In fact, it does not appear 

that the Commission has any rulemaking authority in Chapter 553, Part I, Florida Statutes, besides 

the authority to adopt within the Florida Building Code requirements to address: 

(a)  Submittal to and approval by the department of manufacturers' drawings and 

specifications, including any amendments.  

(b)  Submittal to and approval by the department of manufacturers' internal quality 

control procedures and manuals, including any amendments.  

(c)  Minimum inspection criteria.  

 

Sec. 553.37(1), Fla. Stat. (2008). 

 

Before I proceed with my review of each individual rule, I would like the following 

questions answered: 

 

1) Which agency published the Notice of Proposed Rulemaking for Rule Chapter 9B-

1? 

2) Which agency previously promulgated rules under Chapter 9B-1? 

3) Absent an explicit transfer of these rules by the Legislature from the Commission to 

the Department, how can Chapter 9B-1 be amended when the rulemaking authority 

for its provisions have been taken from one agency and given to another?  In other 

words, should the Department be proposing entirely new rules while the 

Commission repeals Chapter 9B-1? 

 

Without knowing the answers to these questions, it is difficult to proceed.  Obviously, the 

Commission is not the agency head of the Department.  Thus, at a minimum, the original 

Notice of Proposed Rulemaking will need clarification.  My greater concern is that one 

agency either was or is exercising another agency’s rulemaking responsibilities. 

 

In light of the significant questions about which agency has statutory authority and which 

agency is exercising it, please be advised that the Committee is considering an objection to 

the proposed and existing rules.  See sec. 120.54(3)(e)6., Fla. Stat.   

 

Finally, during the review of the statutory provisions and the amendments adopted in 

Chapter 2008-191, I would once again ask that a complete review of the specific authority 

and law implemented be undertaken.  When I previously reviewed this rule chapter in 

2005, I commented that there were: 

 

some problems with the statutes cited as both specific authority and the law 

implemented. . . .  For example, there are several references to section 553.38(1), 

Florida Statutes, but that statute does not have any subsections.  It is possible that 
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the intent was to refer to section 553.381 instead of 53.38(1), but both of them are 

listed in 9B-1.007, so this needs to be clarified throughout the rule chapter.  Also, it 

would probably be better to cite both section 553.37 and section 553.73 as specific 

authority, as the former only gives the Commission the power to adopt the Florida 

Building Code, while the latter specifies that the Commission shall adopt the 

Florida Building Code by rule pursuant to Chapter 120, Florida Statutes. . . .  Please 

review each rule section and provide me with the specific grant of rulemaking 

authority and the law that the rule is implementing. 

 

While some corrections were made, many citation problems remain. 

 

If you have any questions or need me to elaborate further on any of the above, please let me 

know.  In addition, please let me know if you think that a meeting to explain the history 

and current status of these rules would be beneficial.  Otherwise, I look forward to your 

response. 

 

      Sincerely, 

 
      Brian T. Moore 

      Chief Attorney 

 

cc: Mr. Jim Richmond 

 Mr. Shaw Stiller 
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