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Perhaps the question could be clarified: Section 633.821(6)(d) clearly requires live fire training 
instructors to be certified.  This rule requires an individual seeking this certification to already be 
certified as an “Instructor I, II, or III.”  Please identify the statutory authority for certification of 
Instructors I, II, and III. 
 
(3)(i):  Is the live fire instructor trainer synonymous with live fire training instructors? 
 
No.  “Live Fire Instructor Trainer” is a term of art that is defined in 69A-37.401(3).  There are 3 
levels of instructor plus an adjunct instructor.  The purpose of the proposed rules delineating the 
different levels of instructor is to assure that only instructors with an appropriate level of training 
provide safety instruction.  Without such requirements, inadequate or erroneous fire safety instruction 
could be given to trainees. 
 
I have prepared the following diagram in an attempt to better understand this rule: 
 

 

LIVE FIRE MASTER TRAINER
Conducts “train-the-trainer” 

course for Live Fire Instructor 
Trainer. 

Confers credentials on Live Fire 
Trainer and Live Fire Adjunct 

T i

LIVE FIRE INSTRUCTOR 
TRAINER 

Must pass “train-the-trainer” course. 
Conducts 40-hour and 16-hour 
training programs for Live Fire 

T i d Li Fi Adj T i
LIVE FIRE 
TRAINER 

LIVE FIRE ADJUNCT TRAINER 
Must pass 16-hour training 

program.  May perform in any 
position except IIC or SO when 

training Student. 

Must pass 40-hour 
training program.  
May serve in any 

position when training 

STUDENT 
Florida certified 
firefighter who 

receives training 

 
Is this depiction consistent with how the Division intends this rule chapter to operate?  If so, the rule’s 
“Live Fire Trainer” appears to be the equivalent of the “live fire training instructor” in section  
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633.821, Florida Statutes.  Both are required to pass a 40-hour training program.  Why does the rule 
use a different term from that found in the statute? 
 
(ii): If so, please explain why the rules apply a different term than that found in the statute, 
section 633.821(6)(b)3. 
 
Section 633.821 (6)(b)3. refers to the lowest level of live fire training instructors. 
 
Please identify the statutory authority for certification of three separate levels of live fire training 
instructors, plus an adjunct instructor.  Section 633.821(6)(b)3., Florida Statutes, only refers to a “40-
hour training program for live fire training instructors.” 
 
(6): Please reconcile this provision with section 633.821(6)(b)3., F.S., which establishes a 40-
hour training program. 
 
An Adjunct Instructor is not a “live fire trainer,” and is not subject to the 40 hour training program in 
Section 633.821(6)(b)3.  The adjunct instructor is basically an assistant to the actual trainers.  An 
adjunct instructor cannot conduct live fire training, and may only assist under the direction of a live 
fire training instructor. 
 
There is a lot of work for instructors at a live fire training event and much of the non-critical work can 
be accomplished by people working to acquire their instructor certification.  The Adjunct Training 
position provides critical “hands on” experience while freeing up certified instructors to be more 
attentive to the trainees; nevertheless, the adjunct instructors still need a measure of training to 
provide such assistance, hence, the lower number of hours in the course. 
 
Your response provides an eminently reasonable justification for a 16-hour certification program on 
policy grounds.  However, Chapter 120 authorizes an agency to adopt “only rules that implement or 
interpret the specific powers and duties granted by the enabling statute.”  See § 120.536(1), Fla. Stat. 
(2005).  Additionally, “[n]o agency shall have the authority to adopt a rule only because it is 
reasonably related to the purpose of the enabling legislation and is not arbitrary and capricious…”  Id.  
 
Accordingly, please provide the statutory authority for the establishment of a 16-hour certification 
program. 
 
(7): It is not clear whether paragraphs (a) – (c) should be construed inclusively.  If not, the 
rule should be clarified accordingly. 
 
Under the normal rules of statutory construction, as you know, when an “and” is placed between two 
or more items in a list, all of the items are to be considered in the conjunctive.  If an “or” is placed 
between two or more items in a list, the items are to be considered in the disjunctive. 
 
This is a definition, and the intent was to clarify what type of training qualifies as “Live Fire 
Training.”  For example, a small oil pan intended to train candidates in the use of fire extinguishers is 
not included, although there is live fire in use.  Therefore, a list of what does qualify was inserted.   
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The “and,”  if read in context (which is the manner in which courts have decreed that legislation and 
rules should be read), means that it applies to “Acquired structures,” [and] “Permanent training 
structures,” and “Liquid, gas fueled, or ordinary combustible fires…[etc.].” 
 
Read in the conjunctive, this definition says an activity is only “Live Fire Training” if it involves 
“acquired structures” and “permanent training structures” and “liquid, gas fueled, or ordinary 
combustible fires… .”  If any of (a), (b), or (c) is missing, it is not “Live Fire Training.”  Is this the 
Division’s intent? 
 
(11): Please identify the specific statutory authority concerning the certification of firefighters 
as 1 and 2. 
 
Firefighters are classified as firefighter 1 and firefighter 2 simply as a convenient means of describing 
the amount of training needed to qualify for each.  They could have been classified as firefighter A and 
firefighter B, or “volunteer firefighter” and “professional firefighter,” or any other terms which 
distinguish minimum training required for volunteers.  The training for volunteers is a mandatory part 
of the training required for full firefighter certification. 
 
Section 633.820, F.S., makes all statutes in Sections 633.801-633.821 relating to firefighter safety, 
which necessarily includes firefighter training, applicable to volunteer firefighters.  It has been in 
existence since 2002, and the rules relating to firefighter 1 and 2 have been in existence from 2002-
2004 to date.  A volunteer firefighter is not required to go through the same training as a professional 
firefighter, nor are they permitted to engage in the same activities.  By the same token, a professional 
firefighter should know everything a volunteer firefighter knows, and have additional knowledge to be 
able to function as a professional firefighter and do everything a fully qualified (i.e., certified) 
firefighter is permitted to do, such as interior structural firefighting. 
 
The use of the terms firefighter 1 and firefighter 2 is simply a means of identifying which curriculum is 
being taught – volunteer (firefighter 1) or professional (which includes firefighter 1 but adds the 
additional curriculum required for professional firefighters). 
 
Perhaps I could clarify: the original question was not why the classification labels are “1” and “2.”  
Instead, the question asked for the specific statutory authority supporting certification of two separate 
classes of firefighters.  I note that section 633.35, Florida Statutes, requires the Division to establish “a 
firefighter training program of not less than 360 hours” and certify “any person satisfactorily 
complying with the training program” who meets the other qualifications listed in that statute. 
 
While section 633.820 applies sections 633.803 – 633.821 to volunteer firefighters, it does not subject 
volunteer firefighters to the training requirements located elsewhere in chapter 633.  Section 
633.35(2), for example, expressly treats volunteers differently for training purposes. 
 
69A-37.402 
 
(3): What is an eligible instructor? 
 
Please see Section 633.821(6)(a), second sentence, and (6)(b): “The division shall also adopt rules for 
a training and certification process for live fire training instructors.  (b) Such rules for training shall 
include:…” 
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An “eligible instructor” is simply an instructor who has gone through the course of training which 
includes those elements described in (b)1. through 3, among the other requirements prescribed for 
additional safety by the division. 
 
Please also see 69A-37.406 Certification Prerequisites for Live Fire Training.
(1) The Instructor I and Firefighter II certifications are prerequisites for taking Live Fire Instructor 
Training.
 
Thank you for your clarification.  If the term “eligible” refers solely to the prerequisites listed in rule 
69A-37.406, a cross-reference might be helpful.  Are there separate prerequisites for the Live Fire 
Adjunct Trainer? 
 
I am still not sure that I understand how this provision will work.  Rule 69A-37.402(3) says that a live 
fire instructor trainer may provide both the “Live Fire Trainer” and “Live Fire Adjunct Trainer” 
courses to “eligible instructors.”  Your response stated that an “eligible instructor” is one who has 
already gone through the course of training described in section 633.821(6)(b)1. through 3.  Is the 
“eligible instructor” receiving training beyond the 40-hour program? 
 
(4)(i): The meaning of this rule is not clear.  Is the rule intended to grant authority to live fire 
master trainers to confer credentials? 
 
Yes.  Please identify what is not clear and perhaps we can rephrase the language. 
 
The rule authorizes a Live Fire Master Trainer to “confer credentials to persons having successfully 
completed the prerequisites for Live Fire Trainer and Live Fire Adjunct Trainer.”  What type of 
credential is conferred?  Does the credential meet the definition of a license in section 120.52(9), 
Florida Statutes?  If so, does the Division have the statutory authority to delegate its licensing power 
to a private party? 
 
Additionally, the rule states that a Live Fire Master Trainer “is authorized to” confer credentials.  This 
phrase suggests discretion, but the rule contains no standards to govern the exercise of the Live Fire 
Master Trainer’s discretion. 
 
(ii)/(iii):Why does the rule limit the position of master trainer to only one per facility?  What is 
the statutory authority supporting this provision? 
 
The intent is to limit the number of people authorized to issue certificates so the division can maintain 
control over instructors and insure that they are of the highest quality, to fully maintain all fire safety 
standards. 
 
The legislature mandated live fire training rules and gave the Division of State Fire Marshal, the 
experts in this area, rulemaking authority in 633.821(6).  That rulemaking authority anticipates the 
use of the division’s expertise in providing safe and secure training for live fire operations, which are 
among the most dangerous in firefighter training, so that injuries and deaths which have happened in 
the past may be prevented. 
 
In the division’s considered judgment, each facility should be limited to only one person who can 
confer the credentials to maintain the highest level of quality for live fire trainers.  The Legislature 
clearly intended to permit the Division, who possesses the requisite expertise, the ability to promulgate 
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rules establishing parameters for live fire training, and goals for the instructors that  
conduct this important and potentially dangerous training.  That is what these rules do: implement, 
interpret, and make specific the statutes to which they are related, regarding this training and the 
instructors who conduct it. 
 
In section 633.821(6), Florida Statutes, the Legislature directed the Division of State Fire Marshal to 
adopt rules regarding (1) live fire training for all firefighters subject to chapter 633; and (2) a 40-hour 
training and certification process for live fire training instructors.  This statute does not appear to 
contemplate additional certification requirements for the multiple layers of trainers, instructor trainers, 
adjunct trainers, and master trainers that appear in this rule chapter.  Nor does the statute appear to 
authorize substantive limitations on the number of individuals that the Division may certify. 
 
The Division is not authorized, consistent with section 120.536, to adopt rules simply because the 
rules are rationally related to a statute or represent sound judgment.  Instead, the Division’s rules must 
implement or interpret specific powers and duties granted by an enabling statute. 
 
Please identify the specific statute authorizing this provision. 
 
69A-37.403 
 
(1)(i): What are the legal authorities contemplated by this rule? 
 
The intent is that if there are authorities such as statutes or rules in existence that also provide an 
equivalent or greater degree of safety as the subject rules, the subject rules were not intended to 
supplant them, but rather to be supplemental to them, i.e., “…[S]uch as those adopted by rule of the 
Department of Environmental Protection, any state law, or any local ordinance that is equal to, or 
that provides a greater degree of safety than, these rules.” 
 
It is certainly true that the Division’s rules cannot supplant contrary state law.  Whether these rules 
could supersede other agencies’ regulations or local ordinances is also questionable.  However, this 
general reference is vague.  Please see my comments to the next response for elaboration. 
 
Additionally, both sentences in this subsection say essentially the same thing.  Are both necessary? 
 
(ii): What are the criteria which determine that such authorities are equal to or provide a 
greater degree of safety than Part IV, Chapter 69A-37?  Who makes the determination?  Please 
explain how the second sentence in the rule is intended to operate. 
 
For example, the Florida Department of Environmental Protection adopted NFPA 1403 before the 
Division of State Fire Marshal did and the division does not want to usurp its authority.  Similarly, the 
division has no way of knowing if any county or city has already adopted 1403 or 1402 for their own 
purposes, with or without the exclusions in these rules, and the division does not want to interfere with 
“Home Rule,” if applicable. 
 
The division included exclusions to NFPA 1403 by operation of a settlement stipulation with the 
League of Cities and the Florida Fire Chiefs Association, when Chapter 69A-62 was challenged, then 
adopted.  Other state agencies, i.e., FDEP, may not have included those same exclusions, and these 
rules are not intended to supplant the rules of any other agency.  Additionally, there may be other 
state agencies which may have adopted other standards more stringent than the division’s. 
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I believe your response illustrates our concern with this rule’s vagueness.  Essentially, this rule states 
that the remainder of the rules in Chapter 69A-37 may or may not apply, depending on whether other 
agencies or local governments have adopted rules or ordinances on the same subject that are “more 
stringent.”  How is the reader to know which agencies might have rules that supersede the rules in this 
rule chapter?  Who will determine when a Division of State Fire Marshal rule does not apply because 
another agency’s rule provides a “greater degree of safety”? 
 
Imagine a regulated person confronted with two rules on similar subjects: one is a Division rule in 
Chapter 69A-37, the other is a DEP rule in Chapter 62-256.  If the person can’t decide which rule 
would provide a “greater degree of safety,” which prevails?  Who has the authority to determine that a 
rule published in the Florida Administrative Code should be disregarded? 
 
69A-37.403(2) 
This rule refers to trainer-student ratios in the “most current edition” of NFPA 1403.  Since section 
120.54(l)(i)1., Florida Statutes, provides that “[a] rule may incorporate material by reference but only 
as the material exists on the date the rule is adopted,” the rule should probably specify which edition 
of NFPA 1403 applies. 
 
69A-37.404
 
(2): How is the crew leader identified?  Who is responsible for identifying this individual? 
 
That responsibility is placed upon the local authority having jurisdiction, which necessarily must 
ensure that only qualified personnel are engaged in training, and who must be able to identify these 
personnel in a manner consistent with the dictates of their operation.  The division was careful to 
avoid usurping the authority of the local authority having jurisdiction, in non-substantive areas that 
the division did not believe required the state’s scrutiny.  In addition, if the division had required 
specific methods of identification such as colored helmets or reflective vests, the division was 
concerned about exceeding its authority by requiring “unfunded mandates.” 
 
Allow me to clarify.  This rule states that “[a]ny other person identified as actually leading a crew… 
must be a Certified ‘Live Fire Adjunct Trainer.’”  The question was not how to visually identify the 
crew leader, as through colored helmets or reflective vests.  Instead, the question sought clarification 
on the meaning of the provision: does the rule mean that only a Live Fire Adjunct Trainer may lead a 
crew?  Put another way, are Live Fire Trainers not authorized to lead crews? 
 
(3): Who is responsible for selecting the safety hoseline operator?  What experience and 
capabilities are contemplated by the rule? 
 
Again, this responsibility falls upon the authority having jurisdiction.  If this is a recruit training class, 
the nozzle might be operated by a student with little nozzle experience.  The fact that a certified 
instructor must be there assures that the proper level of safety is maintained. 
 
A requirement that selection be “based on his or her experience and capabilities” doesn’t appear to 
impose meaningful standards.  Is this provision intended to say that the hoseline operator need not be a 
certified instructor? 



Mr. Gabriel Mazzeo 
February 15, 2006 
Page 8 
 
 
(5)/(7): These subsections appear to require the same thing: two means of escape must be available 
from each area used in live fire training.  Are the provisions sufficiently different that both are 
necessary? 
 
(6): The final sentence of this subsection is awkwardly worded, most likely due to an editing error: 
“The use of any room with limited access shall not be used for live fire training instruction.” 
(emphasis supplied). 
 
(13): Under this provision, “[a]ny person or agency conducting ‘search and rescue’ types of training 
should limit their use of live fire.”  To what extent should the use of live fire be limited?  Since 
“[r]ealistic conditions can be simulated without the danger of live fire,” is any live fire permitted in 
this type of training?  Since this subsection simply says what “should” be done, is it mandatory or 
permissive? 
 
(14): This subsection provides that “[t]hermal imaging equipment should be used to monitor fire 
conditions and the location of firefighters during fire training.”  Since this subsection simply says what 
“should” be done, is it mandatory or permissive? 
 
(18): This rule requires Basic Life Support to be provided on the scene and, “whenever possible 
Advance Life Support care and transport is recommended to be on scene.”  What is the legal effect of 
the Division’s “recommendation” that ALS care and transport be on the scene “whenever possible”?  
Who determines whether it is “possible” for ALS care and transport to be on scene?   
 
69A-37.405 
 
(1): Please explain the meaning of this provision. 
 
Florida has seen two instances of inexperienced firefighters killed while involved in live fire training. 
In both fatal incidents, the training scenario was too complicated for the trainees.  Inexperienced 
firefighters must be exposed to training that is gradually increased in intensity to avoid a recurrence 
of fatalities in a completely safe and controlled environment.  That is what subsection (1) provides for. 
 
Perhaps I could clarify the question.  Subsection (1) states, in its entirety, “All requirements of Chapter 
69A-37, F.A.C., must be met.”  This is true; by virtue of their status as administrative regulations, the 
requirements of this rule chapter have the force of law.  However, the truthful statement expressed by 
this subsection would be just as true in the absence of a separate rule expressly requiring compliance 
with this chapter’s rules.  What purpose does this subsection serve? 
 
(2): Who are the “authorized person or persons in charge”? 
 
Certified Live Fire Trainers, instructors and adjunct (or assistant) instructors. 
 
Thank you for your clarification.  Does this term refer to any Certified Live Fire Trainer, or only to the 
“Instructor in Charge” defined in 69A-37.401(9)?  In addition, your response referred to an “assistant 
instructor.”  What are the requirements for this position?  Is this different from the Adjunct Trainer? 
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69A-37.406
 
(1): The title of this section refers to prerequisites for “Live Fire Training,” while this subsection 
refers to prerequisites for “Live Fire Instructor Training.”  Please clarify: are these certifications 
prerequisites for the training to be a Live Fire Trainer or a Live Fire Instructor Trainer? 
 
69A-37.407 
 
(1): What are the requirements of Chapter 633, F.S., and Chapter 69A-37, F.A.C., 
contemplated by this provision? 
 
Approved facilities are covered by 69A-37.060 “Certification as an Approved Firefighter Recruit 
Training Facility.” 
 
If the reference to rules in Chapter 69A-37, F.A.C., is limited to rule 69A-37.060, the rule should 
include the more specific cross-reference.  What are the requirements of Chapter 633 contemplated by 
this provision? 
 
The title of this rule is “Live Fire Instructor Training,” but provisions in both subsection (1) and (2) 
refer to Live Fire Trainer Training.  Does this rule encompass training to become a Live Fire Trainer 
or a Live Fire Instructor Trainer? 
 
69A-37.408
 
(2)(i): Is triennial renewal a requirement?   
 
Yes.   
 
(ii):  Are there any other rules applicable to triennial renewal? 
 
Yes: Section 69A-37.059 Types of Instructor Certificates Issued. 
(6)(a) Instructor Certification must be renewed every 3 years. 
 
(iii): Are there any other rules applicable to the LFT renewal process? 
 
No. 
 
Please identify the statutory authority for the live fire training instructor triennial renewal requirement. 
 
(3): What is the meaning of “associated” with a fire department?  What are the specific rules 
in Chapter 69A-62 contemplated by this rule? 
 
“Associated with” means either an employee of, or a volunteer with, a fire department which meets 
the definition in Section 69A-62.001; i.e., someone involved in the operation and/or activities of a 
career or volunteer fire department. 
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[Definition of “fire department” in 69A-62.001(4) omitted.] 
 
The rule should probably specify that only volunteers and employees are considered “associated with” 
a fire department.  Does the “association” requirement apply only at certification/renewal, or is it a 
continuing obligation for Live Fire Trainers? 
 
If the reference to Chapter 69A-62, F.A.C., is limited to rule 69A-62.001(4), the rule should include 
the more specific cross-reference. 
 
69A-37.409 
 
(2): The term “any medical treatment” is extremely broad and encompasses all instances of 
minor injuries.  Is this the rule’s intent?  In addition, the rule does not apply the concept of 
blame.  For example, is it the rule’s intent to revoke certification where an emergency medical 
service helicopter is delayed for reasons beyond the control of the instructor? 
 
Unless the instructor in question is a medical professional, she/he isn’t qualified to make severity 
determinations, nor does the division intend for them to do so.  If a trainee complains of injury, the 
instructor’s responsibility is to see that the injury is properly cared for in a timely manner. 
 
If an evacuation helicopter is delayed for reasons beyond the control of the instructor, that instructor 
could not be held accountable.  The division intended that there be a provision for instructors to be 
accountable for their actions. 
 
Your response states that the Division will not hold an instructor accountable for delays in treatment 
beyond the instructor’s control.  Yet that appears to be the effect of this rule’s plain language: “LFMT, 
LFT, LFAT, or LFIT Certification shall be revoked if…[a]ny medical treatment for injured 
participants is not provided.” 
 
This provision requires the Division to revoke certification without regard to the severity of the injury 
or the fault of the instructor.  If this is not the Division’s intent, the rule should be clarified to 
incorporate exceptions. 
 
(4): What is an “established safety rule”? 
 
Any standard adopted by rule in 1403, and any specific rules adopted by the Division of State Fire 
Marshal or the training authority. 
 
Compliance with the rules in NFPA 1403 is required by subsection (5).  If this provision refers to 
particular safety rules adopted by the Division, they should be specified. 
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Please feel free to contact me if any of my questions or comments are not clear.  Otherwise, I look 
forward to your response. 
 

      Sincerely, 
 

      
 
      Daniel E. Nordby 
      Staff Attorney 
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