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September 3, 2010 

 

 

Mr. Michael A. Yaun 

Assistant General Counsel 

Florida Fish and Wildlife Conservation Commission 

620 South Meridian Street 

Tallahassee, Florida  32399-1600 

 

Re: Proposed Amendments to Rules 68A-1.004 and 68A-27, F.A.C. 

 

Dear Mr. Yaun: 

 

Thank you for your letter of August 31, 2010 regarding the proposed rules referenced above.  In 

response to my request for copies of the materials incorporated in the proposed rules, and that the 

Commission date the incorporated materials in its rules, you say that you feel these rules are 

proposed pursuant to the Commission’s constitutional authority, and therefore the incorporation 

of documents referenced in the rule in the manner described in 120.54, F.S., is not required.  

 

In your explanation as to whether these rules are promulgated pursuant to the Commission’s 

constitutional or statutory authority you stated in your letter of April 13, 2010: 

 

[T]he proposed amendments are not intended to exercise 

regulatory control over those species that the Commission 

only has statutory authority over but to only recognize 

those species status based on the listing criteria.  To that 

end, the proposed amendments state in 68A-27.0001(5) that 

the “rule chapter is not intended to exercise regulatory 

authority over those species under Legislative authority.  

The Commission will continue to regulate those species to 

the extent authorized by Florida Statute.” 

 

This statement indicates that the Commission believes that only its authority to regulate 

endangered and threatened species is granted by statute, and that such regulation does not 

include defining or “listing” of species as endangered or threatened. 

 



Mr. Michael A. Yaun 

September 3, 2010 

Page 2 

 

Article XII, Section 23(b), of the Florida Constitution, states: 

  

(b)  The jurisdiction of the marine fisheries commission as 

set forth in statutes in effect on March 1, 1998, shall be 

transferred to the fish and wildlife conservation 

commission. The jurisdiction of the marine fisheries 

commission transferred to the commission shall not be 

expanded except as provided by general law. All rules of 

the marine fisheries commission and game and fresh water 

fish commission in effect on the effective date of this 

amendment shall become rules of the fish and wildlife 

conservation commission until superseded or amended by 

the commission.   (e.s.) 

 

On March 1, 1998, s. 372.072(2), F.S., stated that it is the policy of the State of Florida to pay 

particular attention to “those species defined by the Game and Fresh Water Fish Commission, 

the Department of Environmental Protection, or the United States Department of Interior, or 

successor agencies, as being endangered or threatened.”  The statute states further in (4)(a)2., 

that  “[t]he Department of Environmental Protection shall be responsible for research and 

management of marine species.”  Subsection 370.021(1), F.S., (1997), also granted DEP the 

authority to adopt rules to carry out the “duties, obligations, powers, and responsibilities 

conferred on the department or any of its divisions.”  Because the Department, in 1997, was 

authorized to adopt rules to define endangered or threatened species and to manage marine 

species, and the Marine Fisheries Commission was not authorized to do so, it seems clear that the 

defining of marine species as endangered or threatened fell under the jurisdiction of the 

Department, not the jurisdiction of the Marine Fisheries Commission, and that the transfer of that 

responsibility to the Fish and Wildlife Conservation Commission was accomplished by general 

law, Ch. 99-245, s.47, as provided by Art. XII, Sec. 23.   

 

Paragraph 20.331(9)(c), F.S., requires the Commission to follow the provisions of Chapter 120 

when adopting rules in the performance of its statutory duties or responsibilities.  Subparagraph 

120.54(3)(b)4., F.S., requires material incorporated by reference to be filed with the committee at 

least 21 days prior to the proposed adoption date.  Rule 1B-30.005(2), F.A.C., of the Department 

of State, adopted as authorized by s.120.54(1)(i)6., F.S., requires rules incorporating material by 

reference to include identification of the material, its effective date, a statement that the material 

is incorporated by reference and an explanation of how a copy of the materials can be obtained. 

 

The term “incorporate” is defined: 

 

To declare that another document shall be taken as part of 

the document in which the declaration is made as much as 

if it were set out at length therein.  Railroad Co. v. Cupp, 8 

Ind.App 388, 35 N.E. 703.  Black’s Law Dictionary, 

Revised Fourth Edition, West Publishing (1968).   

 



Mr. Michael A. Yaun 

September 3, 2010 

Page 3 

 

Proposed Commission Rules 68-1.004(32), 68A-27.001(1) and (2), and 68A-27.0012(1), include 

in their definitions of Florida and Federally-designated Endangered and Threatened Species the 

option that the species or subspecies are designated or classified as Endangered or Threatened 

“by virtue of designation as endangered or threatened by the United States Departments of 

Interior or Commerce under the Endangered Species Act, 16 U.S.C. § 1531, et seq. and rules 

thereto.”  In these instances, the designation by the federal act and rules, and therefore the act 

and rules themselves, are incorporated into and made part of the Commission’s rules defining the 

endangered and threatened status in Florida.  Similarly, proposed Commission Rule 68A-

27.0012(2)(b)2.c., requiring a biological score to warrant investigation of a species’ status, 

requires the calculation of such score according to a process described in “Millsap, B.A., J.A. 

Gore, D.E. Runde, and S.I. Cerulean, Wildlife Monographs:  Setting Priorities for the 

Conservation of Fish and Wildlife Species in Florida (Wildlife Monographs 111, July 1990, and 

as subsequently modified.)”   Because use of the process is required by the rule, the process is 

made part of and is incorporated in the rule.   

The failure to date incorporated material allows the amendment of the rule by future amendments 

to the incorporated material, thereby allowing the future amendment of the rule to be 

impermissibly delegated to the author of the incorporated material.  The failure to file 

incorporated material prohibits the complete and proper review of the agency’s rule.  Paragraph 

120.52(8),F.S., includes the material failure to follow the applicable rulemaking procedures or 

requirements set forth in chapter 120 as an invalid exercise of delegated legislative authority.  

The failure to date incorporated material would make possible the amendment of the rule by an 

entity other than the Commission, in contravention of the statutes being implemented.  The 

failure to file that material with this Committee, thereby precluding the complete review of the 

Commission’s rules would appear to constitute a material failure in applicable rulemaking 

procedures. Because proposed amendments to rule 68A-1.004 and rule chapter 68A-27 appear to 

be promulgated pursuant to the Commission’s statutory authority, to the extent that these 

proposed rules violate the rulemaking requirements of Ch. 120, F.S., the proposed amendments 

to the rules appear to constitute an invalid exercise of delegated legislative authority.   

 

For the reasons stated above, and in my previous letters, if the concerns expressed in my letters 

of April 17, and July 1, 2010, and in this letter are not corrected by the next scheduled meeting of 

this Committee, a recommended objection to these rules I intend to recommend that the 

Committee object to these rules. 

 

     Sincerely, 

     
      Suzanne G. Printy 

     Chief Attorney 

 

 
SGP:yw c:\word\sp\68A_1.004LS090310_146653 

SGP:yw c:\word\sp\68A_27.0001LS090310_146679_146689 
 


