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Mr. Matthew A. Sirmans  

Assistant General Counsel 

Florida Housing Finance Corporation  

227 North Bronough Street, Suite 5000 

Tallahassee, Florida 32301 

 

Re: Florida Housing Finance Corporation 

 Rule Chapter 67-21, F.A.C.  
 

Dear Mr. Sirman: 

 

Our office has received your December 19, 2014, response to our comments on your agency’s 

proposed amendments to rule chapter 67-21, F.A.C.   We greatly appreciate your response and 

your agency’s agreement to accept the majority of our suggested changes to the rule chapter. 

However, we would like to further reiterate a few comments which appear to remain 

unaddressed, provide some further clarity on comments which appear to have been 

misunderstood, and also bring to your attention some remaining issues discovered upon further 

review of the rule chapter.  

 

Federal Standards Statement First, we would like to reiterate that FHFC still has not 

clarified the extent to which the rules are less, more or no 

more restrictive than federal standards referenced. Our 

office understands “[the] MMRB Program requires 

compliance with Section 142, Internal Revenue Code of 

1986, as amended[, and that] [t]he Housing Credit Program 

requires compliance with Section 42, Internal Revenue 

Code of 1986, as amended.”  However, we ask again that 

your office provide whether rule chapter 67-21 requires 

more, less, or the same as the Internal Revenue Code, as it 

relates to the subject matter addressed in these rules.   
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Federal Regulations Referenced Next, we would like to clarify that the Committee does not 

6721.002(38), 67-21.002(60),  object to the removal of the “incorporated by reference” 

67-21.002(63), 67-21.002(88), language, if “Florida Housing is not adopting the federal 

67-21.004, 67-21.019(3) (a),   regulations pursuant to Section 120.54(6)….”  However, in 

67-21.027(3)    the future, please be aware  that documents similar to those  

     incorporated  by  reference   in   the  current  rule  are  more        

clearly identified as informational references, which are not 

intended to incorporate any of the provisions of the 

referenced documents as requirements of the referenced 

rule. Informational references need only contain a clear 

identification of the document in order for the reader to 

locate it.  Since there appears to be no intent to impose the 

referenced requirements under authority of the referencing 

rule, it does not matter if the referenced requirements 

change from time to time and no date or other information 

indicating a particular version of the referenced document 

is necessary. 

 

  

67-21.003(8); 67-21.003(12) Also, please note that under section 120.545 of  the  Florida    

67-21.006(18) Statutes, the Committee has the authority and responsibility 

to review both proposed and existing rules. Although a rule 

may not have “been amended in recent years,” the 

Committee cannot overlook these rules in its review. Upon 

receipt of your comments, the referenced rules have been 

reviewed again, and still appear vague. The Committee 

understands the difficulty involved in drafting a rule which: 

1) encompasses the necessary flexibility needed by Board 

of Directors, 2) is completely exhaustive, and 3) also assists 

the agency in its attempt to avoid receiving a substantial 

number of petitions for waivers.  However, we must 

reiterate that the rule as it stands “is vague, fails to establish 

adequate standards for agency decisions, or vests unbridled 

discretion in the agency,” and is, in effect, “an invalid 

exercise of delegated legislative authority.”  This rule does 

not provide the criteria the Board will use in considering 

the “facts and circumstances of each Applicant’s request” 

and gives the Board unbridled discretion in making its 

decisions. Currently, the Board may consider whatever 

criteria it so chooses, and may impose vastly different 

requirements on each Applicant.   Again, we ask that you 

would review the rule and make all necessary changes to 

provide the criteria the Board will use in its decision 

making. 
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67-21.003(8) Additionally, upon further review, we have also found that 

rule 67-21.003(8) is “incomprehensible.”  The rule begins 

with the following language: “Notwithstanding any other 

provision of these rules, there are certain items that must be 

included in the Application and cannot be revised, 

corrected or supplemented after the Application is deemed 

complete.” This statement appears to negate the effect of 

other rules provided in the chapter. However, in 

subsections (a),(b),(e),(i) and (j), the rule provides that the 

rule language thereafter applies “notwithstanding the 

foregoing,” which appears to negate your initial exception. 

Subsection 120.545(1)(i), F.S., provides in summary, that 

the committee shall examine each rule for the purpose of 

determining whether the rule could be made less complex 

or more easily comprehensible to the general public. As 

written, the rule is unclear. Please clarify.  

 

67-21.004 Last, it appears that you inadvertently omitted a response to 

the following comment regarding those statutes provided in 

the Law Implemented. Again, we ask that you “explain 

how the rule implements sections 420.507(4), 

(13),(18)(19), F.S.”  

 

We look forward to hearing from you soon. If you should have any additional questions or 

concerns in the interim, please feel free to contact me.  

 

        Sincerely,  

 
        Misha J. Brooks 

        Senior Attorney 
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