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Gail Scott Hill 
Senior Attorney 
Agency for Persons with Disabilities 
4030 Esplanade Way 
Suite 380 
Tallahassee, Florida 32399-0950 
 
RE: Department of Children and Family Services, Agency for Persons With  

Disabilities Rules 65G-4.0021-.0025 
 
Dear Ms. Hill: 
 
I have reviewed the above-referenced rules and prepared the following comments for your 
consideration and response: 
 
65G-4.0021(1) The subsection states that the Agency will assign clients to a waiver tier 

“based on the developmental disabilities waiver criteria and limitations 
provided in Chapters 393 and 409, F.S., Rule Chapter 59G-13, F.A.C.,” 
the rule chapter, and the evaluation of the factors listed in 65G-
4.0021(1)(a)-(d).  This provision could be made less complex by citing the 
specific statutes and rules that are applicable to the Agency’s 
determination.  See §120.545(1)(i), Fla. Stat. (2007)(requiring the 
Committee to review proposed rules to determine whether “[t]he rule 
could be made less complex or more easily comprehensible to the general 
public.”). 

 
65G-4.0021(1)(a) According to this paragraph, the Agency will evaluate a client’s level of 

need through an “evaluation of client characteristics, the Agency approved 
assessment process, and support planning information.”  Section 393.0661 
requires the Agency to “assign all clients receiving services through the 
developmental disabilities waiver to a tier based on a valid assessment 
instrument, client characteristics, and appropriate assessment methods.”  
See §393.0661(3), Fla. Stat. (2007). The paragraph does not reference the 
Agency’s assessment tool.  In reviewing the Agency’s website, I was able  
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to locate a brochure regarding the “Questionnaire for Situational 
Information.”  Does the Agency still use the questionnaire as its 
assessment tool?  If so, please forward a copy of the questionnaire to the 
Committee for my review.  If the questionnaire meets the definition of a 
rule as provided in section 120.52(8), Florida Statutes, then it must be 
incorporated by reference in the appropriate rule. 

 
65G-4.0021(2) The subsection incorporates by reference the Developmental Disabilities 

Waiver Services Coverage and Limitations Handbook (DD Handbook) 
“adopted by Rule 59G-13.080, F.A.C.”  Since the Agency for Health Care 
Administration has filed proposed rules which transfer the DD Handbook 
to rule 59G-13.083, this subsection must be revised. 

 
65G-4.0021(3) Pursuant to this provision, a client’s total billings in any quarter of a fiscal 

year for an authorized service may not exceed 25% of the total annual cost 
plan budget for that service.  As this provision is currently drafted, it is 
unclear as to whether the limitation applies to the client’s annual cost plan 
or the Agency’s annual budget for a particular cost plan service.  Please 
clarify this provision.  Additionally, please explain how the subsection’s 
spending limitation comports with the expenditure caps for services 
contained in section 393.0661(3)(b)-(d). 

 
65G-4.0022(2)(c) According to this paragraph, clients living in a licensed residential facility 

receiving standard residential rehabilitation services “at the extensive 1, or 
higher level of support” are eligible for a tier one waiver.  Please explain 
how the Agency defines the phrase “extensive 1, or higher level of 
support.”  In reviewing the DD Handbook, I was only able to locate the 
definition for the intensive level of personal care services.  See Florida 
Medicaid Developmental Disabilities Waiver Services Coverage and 
Limitations Handbook, at pages 2-18-2-19. 

 
65G-4.0023  The rule paraphrases section 393.0661(3)(b).  A rule should not 

paraphrase or reiterate a statute.  See §120.545(1)(c), Fla. Stat. (2007). 
 
65G-4.0024  Section 393.0661(3)(c) requires tier three to include clients residing in 

independent or supported living situations.  Please explain how the rule 
addresses these client groups. 

 
65G-4.0024(2) The phrase “includes, but not limited to” renders the rule impermissibly 

vague.  See §120.52(8)(c), Fla. Stat. (2007) (providing that a rule is an 
invalid exercise of delegated legislative authority where it is “vague, fails 
to establish adequate standards for agency decisions, or vests unbridled 
discretion in an agency”).  The rule should clearly delineate the criteria  
used by the Agency in determining whether a client is eligible for tier four 
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services. 
 
Should you have any questions, please do not hesitate to contact me.  Otherwise, I look forward 
to your response. 
 

Sincerely, 

    
Jowanna N. Oates 
Senior Attorney 
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