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Ms. Amanda G. Bush 

Senior Attorney 

Department of Health 

Office of the General Counsel 

4052 Bald Cypress Way, Bin A-02 

Tallahassee, Florida 32399-1703  

 

Re: Department of Health 

 Rules 64E-9.001, .002, .003, .0035, .004, .005, .006, .007, .008, .009, 

 .010, .011, .013, .015, .016, and .017, F.A.C. 

 

Dear Ms. Bush: 

 

I have reviewed proposed rules 64E-9.001, “General,” .002, “Definitions,” 64E-9.003, “Forms,” .0035, 

“Exemptions,” .004, “Operational Requirements,” .005, “Construction Plan or Modification Plan 

Approval,” .006, “Construction Plan Approval Standards,” .007, “Recirculation and Treatment System 

Requirements,” .008, “Supervision and Safety,” .009, “Wading Pools,” .010, “Spa Pools,” .011, “Water 

Recreation Attractions and Specialized Pools,” .013, “Bathing Places,” .015, “Fee Schedule,” .016, 

“Variances,” and .017, “Enforcement,” which were advertised in the Florida Administrative Register on 

February 26, 2013.  I have the following comments. 

 

64E-9.001: It appears that subsection 514.0115(5), Florida Statutes, should be cited as 

a law implemented. 

 

64E-9.001(2): This subsection states that “Innovations not addressed by this Chapter or 

the statute shall be addressed by the variance process.”  Please clarify in 

the rule text that variances to statutes are not allowed.  See §§ 120.542; 

514.0115(5), Fla. Stat. 

 

64E-9.001(4): Please include the applicable section of Chapter 2012-184, Laws of 

Florida, cited in this subsection. 

 

64E-9.001(4)(c): This paragraph contains the following sentence, “For modifications, the 

completion must be certified to the department by the design professional 

before the pool is reopened.”  First, it does not appear that a professional 

certification is required.  Next, it appears that the approval of plans to 
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modify a public swimming pool belongs to local governments or local 

enforcement districts.  See §§ 514.021; 514.03, Fla. Stat.  Please delete this 

sentence, or explain the department‟s rulemaking authority.  See 

§ 120.52(8)(b), Fla. Stat. 

 

64E-9.001(5): This subsection states, “The FBC 424.1 code is hereby incorporated by 

reference.”  It appears the rule should refer to the “FBC section 424.1” 

instead of the “FBC 424.1 code.”  This occurs throughout the rule chapter. 

 

The Legislature has expressly stated its intent to preempt the functions of 

construction, erection, or demolition of public swimming pools and bathing 

places to the Florida Building Commission through adoption and 

maintenance of the Florida Building Code (FBC).  See § 514.021(2), Fla. 

Stat.  The 2010 FBC is incorporated by reference in rule 61G20-1.001 

(2011). 

 

First, the copy of this FBC section provided for review is dated 2010 and 

contains highlighting that should not be included in incorporated materials.   

Next, this material may only be incorporated by reference as it exists on the 

date the rule is adopted.  See § 120.54(1)(i)1., Fla. Stat.; Fla. Admin. Code 

R. 1-1.013.  The Florida Building Commission has amended rule 61G20-1.001 

to update the FBC with the 2012 Supplement to section 424.1.  Therefore, the 

department should incorporate section 424.1 of the 2010 FBC and the 2012 

Supplement to the FBC. 

 

64E-9.002: Please explain why sections 514.03, 514.031, 514.05 and 514.06. Florida 

Statutes, are cited as laws implemented. 

 

 This subsection is entitled “Definitions.”  Except for definitions necessary to 

implement section 514.071, Florida Statutes, it appears the department does not 

have authority to define terms.  See ch. 2012-184, § 104, L.O.F. (removing the 

department‟s authority to adopt rules defining terms from subsection 

514.021(1), Florida Statutes).  Please revise this rule to include only the 

definitions necessary to implement section 514.071, or explain the 

department‟s rulemaking authority to define all the terms included in this rule.  

See §§ 120.52(8)(b); 514.021, Fla. Stat. 

  

Please explain why the definition of “Lifeguard” has been removed from 

this rule.  See § 514.071(3), Fla. Stat. 

 

64E-9.002(2): The introductory paragraph to this rule section states that “Words and 

phrases used in this chapter shall have the same meaning as in Chapters 

381, 386, 514, FS [sic], and the FBC 424.1, unless defined below:”. 

“Bathing Load” is defined in section 424.1 of the 2010 FBC, and it appears 

this definition is unnecessary as it is already defined in the FBC.   

 

64E-9.002(4): This subsection defines “Collector Tank.”  It appears this definition 

duplicates the definition of “Collector Tank” contained in section 424.1 of 

the 2010 FBC.  See comment to 64E-9.002(2).   
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64E-9.002(5): This subsection defines “D.E.”  The term “D.E.” is defined in section 424.1 

of the 2010 FBC.  The definition in the FBC differs from this rule in that 

this rule refers to the NSF/ANSI Standard 50-2012, and the 2010 FBC 

refers to the NSF/ANSI Standard 50-2007.  See comment to 64E-9.002(2).  

If the department has authority to define this term, the NSF/ANSI Standard 

50-2012 should be incorporated by reference in the rule text.  See Fla. 

Admin. Code R. 1-1.013.   

 

64E-9.002(7): This subsection defines “Dual Main Drain.”  Please explain why this term 

is defined, as it does not appear in the rules.  Also, see comment to 64E-

9.002(2).   

 

64E-9.002(14): This subsection defines “Precoat Pot.”  Please explain why this term is 

defined, as it does not appear in the rules.  Also, this term is defined in 

section 424.1 of the 2010 FBC.  The definition in the FBC differs from the 

definition in this rule in that this rule refers to the NSF/ANSI Standard 50-

2012, and the 2010 FBC refers to the NSF/ANSI Standard 50-2007.  See 

comment to 64E-9.002(2). 

 

64E-9.002(15): This subsection states “Public Bathing Place – See Section 514.011(4), 

F.S.”  See comment to 64E-9.002(2).   

 

64E-9.002(16): This subsection states, “„Public Swimming Pool‟ or „Public Pool‟ – See 

Section 514.011(2), F.S.” Additionally, the terms “public swimming pool” 

or “public pool” are defined in section 424.1 of the 2010 FBC.  See 

comment to 64E-9.002(2).   

 

64E-9.002(20): This subsection defines “Unblockable drain.”  Please explain why this term 

is defined, as it does not appear in the rules.  Also, see comment to 64E-

9.002(2).  

 

64E-9.002(21): This subsection defines “Water Therapy Facilities.”  Please explain why 

this term is defined in the rules when it is defined in section 424.1 of the 

2010 FBC.  See comment to 64E-9.002(2).   

 

64E-9.003: Please explain why section 514.03, Florida Statutes, is cited as a law 

implemented  

 

This rule lists the forms that are incorporated by reference.  Please note that 

chapter 84-203, section 1, Laws of Florida, deleted the requirement that 

agencies adopt by rule a list of all forms and instructions used by the 

agency.  Concurrently, chapter 84-203, section 3, Laws of Florida, 

amended section 120.55(1)(a)4., Florida Statutes, to provide that any form 

or instruction which meets the definition of a rule “shall be incorporated by 

reference into the appropriate rule.  The reference shall specifically state 

that the form is being incorporated by reference and shall include the 

number, title, and effective date of the form and an explanation of how the 

form may be obtained.”  The forms listed in this rule should be 
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incorporated into the specific rule that references each form.  If the 

department decides to use a forms list, please be certain that when forms 

are updated, the forms are updated in the specific rule referencing the 

forms and on the forms list.   

 

The forms and rules in which they are incorporated should comply with the 

requirements of subparagraph 120.55(1)(a)4., Florida Statutes, that is, they 

must include the forms‟ numbers, titles, effective dates, as well as how 

they may be obtained.  The forms also should display the number of the 

rule(s) in which the forms are incorporated by reference. 

 

64E-9.003(1)(a): This paragraph refers to form DH 1350, entitled “Public Swimming Pool 

Initial Operating Permit Inspection Report,” dated 2/13.  Please explain 

where this form is referenced in this rule chapter. 

 

64E-9.003(1)(b): This paragraph refers to form DH 920, entitled “Public Pool and Bathing 

Place Inspection Report,” dated 2/13.  Please explain where this form is 

referenced in this rule chapter. 

 

 Public Pool and Bathing Place Inspection Report, Form DH 920, 2/13: 

 The Inspection Report requires the county health department to inspect 

numerous areas regarding the pool area, pool safety, sanitary facilities, and 

the equipment room, over which the department no longer appears to have 

authority to adopt rules.  The form also states that such items not in 

compliance with the requirements of “Chapters [sic] 64E-9 of the Florida 

Administrative Code” must be corrected.  See ch. 2012-184, § 106, L.O.F. 

(amending subsection 514.025(2), Florida Statutes, to limit the county 

health departments‟ authority to routine surveillance of water quality in all 

swimming pools and bathing places).  Please revise this form to comply 

with the statutory requirements, or explain the department‟s authority. 

 

64E-9.003(1)(d): Owner/Operator Verification of Entrapment Safety Features, Form 

DH 4157, 2/13: 

 Please provide statutory authority requiring the completion of this form. 

 

64E-9.003(2)(c): Application for Swimming Pool Operating Permit, Form DH 4159, 2/13: 

 Page one, number 4: This form requires the applicant to provide the number 

of sanitary facilities (male and female), along with the number of water 

closets, urinals, lavatories, and dressing rooms.  The applicant is also 

required to state the distance the sanitary facilities are from the pool.  This 

does not appear to be within the purview of the department.  See ch. 2012-

184, § 108, L.O.F. (removing from paragraph 514.031(1)(a), Florida Statutes, 

descriptions of the structure, its appurtenances, and its operation, from the 

permit application requirements).  Please explain the department‟s authority 

to require this information.  See §§ 514.021; 514.031(1), Fla. Stat. 

 

 Page two:  The “Certificate of Construction and Installation” requires the 

signature of a certified or registered contractor.  Please provide statutory 

authority for this certification.   
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 The “Certificate of Construction and Installation” also requires the 

signature of an engineer, other than the DOH engineer who must certify the 

inspection.  Please provide statutory authority for this certification. 

 

64E-9.0035(1): This subsection provides in part that, “A person seeking an initial exemption, 

or an existing facility claiming to be exempt from department regulation 

pursuant to the provisions of section 514.0115, F.S., shall apply to the 

department on forms listed in Rule 64E-9.003, F.A.C.”  Please identify in the 

rule text which forms must be completed and incorporate those forms by 

reference in the rule text.  See comment to 64E-9.003.  The forms should 

comply with the requirements of subparagraph 120.55(1)(a)4., Florida 

Statutes. 

 

64E-9.0035(1)(a): This paragraph allows applicants for a swimming pool exemption to submit 

information on the applicable department form in electronic or paper 

format.   First, please explain the department‟s authority to prescribe 

electronic forms.  Next, please advise whether the forms available in the 

electronic format solicit the same information as the paper forms. 

 

64E-9.0035(1)(a)1.-3.: Subparagraphs (1)(a)1., 2., and 3. refer to various forms.  These forms 

should be incorporated by reference in this rule.  See § 120.55(1)(a)4., Fla. 

Stat.; Fla. Admin. Code R. 1-1.013.   

 

64E-9.0035(1)(a)1.: Please provide statutory authority allowing the department to require “the 

recorded declaration of condominium; the condominium‟s articles of 

incorporation; bylaws, and all duly adopted and recorded amendments; 

supplements, and recorded exhibits thereto; and a copy of a plot plan 

diagram for the proposed property” for condominiums seeking an 

exemption pursuant to section 514.0115, Florida Statutes.  See 

§ 120.52(8)(b), Fla. Stat. 

 

64E-9.0035(1)(a)2.: Please provide statutory authority allowing the department to require, “the 

articles of incorporation of the association; bylaws, and the ground lease or 

other underlying lease, if any; the document evidencing a unit owner‟s 

membership or share in the association; the document recognizing a unit 

owner‟s title or right of possession to his or her unit; and a copy of a plot 

plan diagram for the proposed property” for cooperatives seeking an 

exemption pursuant to section 514.0115, Florida Statutes.  See 

§ 120.52(8)(b), Fla. Stat. 

 

64E-9.0035(1)(a)3.: Please provide statutory authority allowing the department to require the 

following for facilities seeking an exemption as a water therapy pool 

pursuant to section 514.0115, Florida Statutes: 

 

[A] written statement signed by a medical professional 

that they have already, or intend to prescribe medical 

water therapy for a patient in the pool.  This medical 

professional shall be a physician or a physician's 
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assistant (PA) licensed pursuant to Chapters 458 or 459, 

F.S., a podiatrist licensed pursuant to Chapter 461, F.S., 

or an advanced registered nurse practitioner (ARNP) 

licensed pursuant to Chapter 464, F.S.  For subsequent 

biannual exemption renewals, in addition to the signed 

written statement from a medical professional as 

required above, each water therapy facility shall provide 

a list of the Florida licensed physical therapist(s), 

occupational therapist(s), and athletic trainer(s) 

providing therapy in the pool.   

 

 See § 120.52(8)(b), Fla. Stat. 

 

 Also, it appears that the word “biannual” should be deleted from the last 

sentence of the subparagraph.  The rule is being amended to require 

renewal every five years after 2010.   

 

64E-9.0035(2): Please explain the department‟s authority to require a pool to be modified.  

Perhaps it would be more accurate to state that the pool must comply with 

rule chapter 64E-9, chapter 514, Florida Statutes, and other federal, state, 

and local requirements, or words to that effect.  See § 514.021(2), Fla. Stat. 

 

64E-9.004: Please explain why sections 514.03, 514.0315, 514.05, and 514.06 Florida 

Statutes, are cited as laws implemented. 

 

64E-9.004(1)(a): This paragraph addresses cross-connection prevention, and appears to 

pertain to the construction of the pool.  This paragraph states that “devices 

or systems shall be operational and maintained in their original functional 

condition.”  Section 424.1.6.3 of the 2010 FBC states the requirements for 

cross-connection prevention.  Also, section 101.2 of the 2010 FBC 

expressly provides that “the provisions of this code shall apply to the 

construction, alteration, movement, enlargement, replacement, repair, 

equipment, use and occupancy, location, maintenance, removal and 

demolition of every building or structure or any appurtenances connected 

or attached to such buildings or structures.”  Therefore, even though this 

paragraph addresses maintenance, it does not appear that the department 

has authority to adopt this provision.  Further, this is addressed in the FBC 

and appears to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat.  

 

64E-9.004(4): Please provide statutory authority for this subsection governing the pool 

deck, fenced pool area, and area 50 feet from the pool edge when no fence 

exists.  Chapter 2012-184, section 104, Laws of Florida, removed from 

section 514.021(1), Florida Statutes, the department‟s authority to adopt 

sanitation and safety rules relating to appurtenances.  

 

The last sentence of this subsection contains a grammatical error.  The 

word “nor” should be “or.” 



Ms. Amanda G. Bush 

April 16, 2013 

Page 7 

 
 

64E-9.004(7): This subsection addresses equipment and appurtenances.  Chapter 2012-

184, section 104, Laws of Florida, removed from the department the 

authority to establish sanitation and safety standards relating to structure, 

appurtenances, and operation of public swimming pools and public bathing 

places.  Further, it appears the department lacks authority to establish by 

rule any regulation governing the “design, alteration, modification, or 

repair of public swimming pools and bathing places which has no impact 

on sanitation and safety of persons using public swimming pools and 

bathing places.”  § 514.021(2), Fla. Stat.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.004(9): This subsection governs maintenance of sanitary facilities.  See comment 

to 64E-9.004(7).   

 

64E-9.004(11): This subsection refers to NSF/ANSI Standard 50-2012.  It appears this 

subsection should specifically incorporate this standard by reference.  See 

Fla. Admin. Code R. 1-1.013.   

 

 This rule subsection is not properly coded.  It omits paragraphs (b), (c), and 

(d) of the existing rule.  Please publish a notice of correction indicating 

whether there were any changes made to these paragraphs.   

   

64E-9.004(11)(a): This paragraph is unclear.  It states, “The following test kits shall be 

provided if the corresponding chemicals are used: . . . .”  It fails to state 

which test kits are to be provided.  Please clarify this paragraph.  See 

§ 120.545(1)(i), Fla. Stat. 

 

64E-9.004(12): This subsection governs activity accessories and deck clearance. It does not 

appear the department has authority to adopt this subsection.  See ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Please delete this paragraph, or 

explain the department‟s authority to adopt this provision.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.004(13): This subsection refers to form DH 921, entitled “Monthly Swimming Pool 

Report,” effective 3/98.  Please incorporate this form by reference in this 

rule text.  See § 120.55(1)(a)4., Fla. Stat.; Fla. Admin. Code R. 1-1.013.  

The rule text also states that the form may be obtained “at the local county 

health department or on the department‟s internet web site.”  Please include 

the department‟s website address where this form may be located. 

 

64E-9.004(14): This subsection refers to the “Centers for Disease Control and Prevention‟s 

(CDC) „Fecal accident response recommendations for Aquatics Staff‟ 

dated February 15, 2008.”  The rule text should specifically state that this 

document is incorporated by reference.  See Fla. Admin. Code R. 1-1.013. 
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64E-9.004(15): This subsection addresses pool and deck lighting.  As stated in subsection 

514.021(2), Florida Statutes, the Legislature intended to preempt the 

construction, erection, and demolition of public swimming pools and 

bathing places to the Florida Building Commission through adoption and 

maintenance of the Florida Building Code.  Pool and deck lighting is 

covered in section 424.1.4.2 of the 2010 FBC.  Section 101.2 provides that 

the provisions of the FBC include maintenance.  Thus, this paragraph 

appears to be unnecessary because it is contained in the FBC.  Also, see 

comment to 64E-9.004(7).  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(2)(a): This paragraph addresses “safety drain outlet cover(s)/grate(s) and 

allowable secondary anti-entrapment devices.”  Please advise whether this 

is referring to the anti-entrapment system or device referenced in section 

514.0315, Florida Statutes.  If so, it may be helpful to the reader to refer to 

that statute in the rule text.  See § 120.545(1)(i), Fla. Stat. 

 

 It may be more comprehensible to the reader to explain in the rule text 

where the “time frame listed as described in this Chapter” is located.  See 

§ 120.545(1)(i), Fla. Stat.  

 

64E-9.008(2)(b): This paragraph addresses shepherd‟s hooks, and appears to be a duplication 

of the requirement contained in section 424.1.3.3.1 of the 2012 Supplement 

to the FBC.  This paragraph appears to be unnecessary because it is 

contained in the FBC.  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.  Also, there is a typographical error in this 

paragraph.  “[S]hepherd‟ s hook” should be “shepherd‟s hook.” 

 

64E-9.008(2)(c): This paragraph addresses lifesaving rings.  See comment to 64E-

9.008(2)(b). 

 

64E-9.008(2)(d): This paragraph addresses mounting of safety equipment.  See comment to 

64E-9.008(2)(b). 

 

64E-9.008(2)(e): This paragraph addresses an exemption for having a shepherd‟s hook and 

lifesaving ring.  See comment to 64E-9.008(2)(b). 

 

 It appears that “shepard‟s hook” should be “shepherd‟s hook” and “life 

ring” should be “lifesaving ring.” 

 

64E-9.008(3): The requirement of a safety line is addressed in the 2010 FBC section 

424.1.10.1.3 and the 2012 Supplement to the FBC section 424.1.3.3.2.  It 

does not appear that the department has authority to adopt this provision.  

See ch. 2012-184, § 104, L.O.F. (removing from the department‟s 

rulemaking authority governing sanitation and safety standards in 

514.021(1) matters relating to structure, appurtenances, and operation).  
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Even though this paragraph addresses maintenance, it does not appear that 

the department has authority to adopt this provision.  See § 101.2, 2010 

FBC.  Further, this paragraph appears to be unnecessary because it is 

contained in the FBC.  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(4): This subsection addresses pool covers and solar blankets.  It appears that 

this requirement is contained in the 2012 Supplement to the FBC section 

424.1.3.3.3.  It does not appear that the department has authority to adopt 

this provision.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  This paragraph appears to be unnecessary because it is 

contained in the FBC.  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(5): This subsection addresses rooms or spaces where chemicals are to be 

stored.  This paragraph appears to duplicate section 424.1.3.3.4 of the 2012 

Supplement to the FBC.  It does not appear that the department has 

authority to include this paragraph.  See ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Also, this paragraph appears to be 

unnecessary because it is contained in the FBC.  Please delete this 

paragraph, or explain the department‟s authority to adopt this provision.  

See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(6): This subsection addresses the operation and maintenance of swimming 

pool slides.  This paragraph appears to duplicate section 424.1.3.3.5 of the 

2012 Supplement to the FBC.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Also, this paragraph appears to be 

unnecessary because it is contained in the FBC.  Please delete this 

paragraph, or explain the department‟s authority to adopt this provision.  

See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(7): This subsection addresses the posting of pool rules for bathers.  These 

requirements are now included in the 2012 Supplement to the FBC section 

424.1.2.3.5.  It does not appear that the department has authority to include 

this paragraph, and this paragraph appears to be unnecessary because it is 

contained in the FBC.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Please delete this paragraph, or explain the department‟s 
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authority to adopt this provision.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat.    

 

64E-9.008(8): This subsection addresses night swimming, and states that pools shall not 

be opened for swimming at night “unless approved and all lights are 

properly operated and maintained except when the pool is closed.”  It does 

not appear the department has authority for this subsection.  See ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Please delete this subsection, or 

explain the department‟s authority to adopt this provision.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.    

 

64E-9.008(10): Please explain how “floating and climb-on devices, objects or toys that are 

not a part of the approved pool design” shall obtain department approval to 

be tethered to the pool or installed.  See § 120.52(8)(d), Fla. Stat.  Also, 

please explain the department‟s statutory authority to approve these 

objects.  See § 514.021(2), Fla. Stat.  Section 424.1.3.3.6 of the 2012 

Supplement of the FBC states: 

 

424.1.3.3.6 Floating and climb-on devices, objects or 

toys that are not a part of the approved pool design shall 

not be tethered in the pool or installed without 

engineering modification application and department‟s 

approval. 

 

 The 2012 Supplement to the FBC changed the definition of “department” 

to the jurisdictional building department.  Accordingly, it appears that 

approval must now be obtained from the jurisdictional building 

department.  Please delete this subsection, or explain the department‟s 

authority for this rule provision.  See §§ 120.52(8)(b). 

 

64E-9.008(11): This subsection addresses the locking or securing of fenced area entrance 

gates.  It does not appear that the department has authority to adopt this 

provision.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Please explain the department‟s statutory authority to adopt 

this subsection.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(12)(a): This paragraph addresses pool structure.  It appears this is included in the 

2010 FBC and 2012 Supplement to the FBC in section 424.1.2.1.  Even 

though this paragraph addresses maintenance, it does not appear that the 

department has authority to adopt this provision.  See § 101.2, 2010 FBC; 

ch. 2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  Please delete this 

paragraph, or explain the department‟s authority to adopt this provision.  

See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   
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64E-9.008(12)(b): This paragraph addresses floating rope lines associated with lap lanes.  It 

appears this is included in the 2010 FBC in section 424.1.2.3.3.  It does not 

appear that the department has authority to adopt this provision, and this 

paragraph appears to be unnecessary because it is contained in the FBC.  

See ch. 2012-184, § 104, L.O.F. (removing from the department‟s 

rulemaking authority governing sanitation and safety standards in 

514.021(1) matters relating to structure, appurtenances, and operation).  

Please delete this paragraph, or explain the department‟s authority to adopt 

this provision.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(c): This paragraph addresses bathing load.  It appears this is included in the 

2010 FBC in section 424.1.1 under “Sizing.”  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision, and this paragraph appears to be unnecessary 

because it is contained in the FBC.  See § 101.2, 2010 FBC; ch. 2012-184, 

§ 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Please delete this paragraph, or 

explain the department‟s authority to adopt this provision.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(d): This paragraph addresses the filtration system for swimming pools.  It 

appears this is included in the 2010 FBC in section 424.1.1 under “Sizing.”  

Even though this paragraph addresses maintenance, it does not appear that 

the department has authority to adopt this provision, and this paragraph 

appears to be unnecessary because it is contained in the FBC.  See § 101.2, 

2010 FBC; ch. 2012-184, § 104, L.O.F. (removing from the department‟s 

rulemaking authority governing sanitation and safety standards in 

514.021(1) matters relating to structure, appurtenances, and operation).  

Please delete this paragraph, or explain the department‟s authority to adopt 

this provision.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(e): This paragraph addresses the pool turnover period to determine the 

minimum pool size.  It appears this is included in the 2010 FBC in section 

424.1.1 under “Sizing.”  It does not appear that the department has 

authority to adopt this provision, and this paragraph appears to be 

unnecessary because it is contained in the FBC.  See ch. 2012-184, § 104, 

L.O.F. (removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(f): This paragraph states that multiple floor levels in pools are prohibited.  It 

appears this is included in the 2010 FBC in section 424.1.2.2.3 under “Pool 

floor slope and slope transition.”  It does not appear that the department has 

authority to adopt this provision and this paragraph appears to be 

unnecessary because it is contained in the FBC.  See ch. 2012-184, § 104, 
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L.O.F. (removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Please delete this paragraph, or explain the 

department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(g): This paragraph addresses floor slope transition.  It appears that this 

addresses the construction of public swimming pools and bathing places 

and is included in the 2010 FBC in section 424.1.2.2.3.2.  It does not 

appear that the department has authority to include this paragraph.  See ch. 

2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  Also, this paragraph 

appears to be unnecessary because it is contained in the FBC.  Please delete 

this paragraph, or explain the department‟s authority to adopt this 

provision.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(h): This paragraph addresses depth markings.  It appears this is included in the 

2010 FBC in section 424.1.2.3.1.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  This paragraph appears to be unnecessary 

because it is contained in the FBC.  Please delete this paragraph, or explain 

the department‟s authority to adopt this provision.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(i): See comment to 64E-9.008(12)(h). 

 

64E-9.008(12)(j): See comment to 64E-9.008(12)(h). 

 

64E-9.008(12)(k): This paragraph addresses “No Diving” markings.  See comment to 64E-

9.008(12)(h).  Also, it appears the word “have” should be inserted between 

the words “or” and “any sharp edges” in the first sentence of this 

paragraph. 

 

64E-9.008(12)(l): This paragraph addresses the maintenance, repair, replacement and 

installation of markings.  See comment to 64E-9.008(12)(h). 

 

64E-9.008(12)(m): This paragraph addresses depth markings on the wet deck adjacent to 

Americans with Disabilities Act (ADA) ramps.  It does not appear that the 

Legislature has delegated to the department the responsibility for imposing 

the requirements of this federal act contained in this paragraph.  Further, 

these requirements appear to establish by rule regulations governing the 

design, alteration, modification, or repair of swimming pools and bathing 

places which have no impact on sanitation and safety of persons using 

public swimming pools and bathing places, as prohibited by subsection 

514.021(2), Florida Statutes.  See ch. 2012-184, § 104, L.O.F. (removing 
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from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  Additionally, section 424.1.2.5.6 of the 2010 FBC 

addresses “Disabled access.”  Please delete this paragraph, or explain the 

department‟s statutory authority to implement this federal act.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.   

 

64E-9.008(12)(n)1.-5.: This paragraph and its subparagraphs address access, ladders, stairs, 

swimouts, handrails and grabrails, which are addressed in sections 

424.1.2.5, 424.1.2.5.1, 424.1.2.5.3, 424.1.2.5.4, 424.1.2.5.5, and 

424.1.2.5.6 of the 2010 FBC.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  This paragraph appears to be unnecessary 

because it is contained in the FBC.  Please delete this paragraph, or explain 

the department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 

514.021, Fla. Stat. 

 

64E-9.008(12)(n)4.: It appears that a word is missing between the words  “for all stairs,” and 

“shall be anchored” in the first sentence of this subparagraph. 

 

64E-9.008(12)(n)6.: See comment to 64E-9.009(12)(m) regarding ADA compliance. 

 

64E-9.008(12)(m)[sic]: This paragraph is numbered incorrectly.  It should be numbered (12)(o). 

 

 This paragraph and its subparagraph require the pool water area to be 

maintained as unobstructed.  It appears this is included in the 2010 FBC in 

section 424.1.2.6.  Even though this paragraph addresses maintenance, it 

does not appear that the department has authority to adopt this provision.  

See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Further, it is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.008(12)(n)[sic]: This paragraph is numbered incorrectly.  It should be numbered (12)(p).   

 

This paragraph addresses the maintenance of the vertical clearance above 

the pool deck.  Section 424.1.3.1.8 of the 2010 FBC provides for the 

vertical clearance above the pool deck.  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, 

L.O.F. (removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Further, it is addressed in the FBC and 

appears to be unnecessary.  Please delete this paragraph, or explain the 
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department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat.  

 

64E-9.008(12)(o)[sic]: This paragraph is numbered incorrectly.  It should be numbered (12)(q).   

 

 This paragraph and its subparagraphs address diving areas, diving boards, 

platforms and their ladders, and trampoline type diving facilities.  These 

subjects are addressed in section 424.1.2.7 of the 2010 FBC.  Even though 

this paragraph addresses maintenance, it does not appear that the 

department has authority to adopt this provision.  See § 101.2, 2010 FBC; 

ch. 2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  Further, this is 

addressed in the FBC and appears to be unnecessary.  Please delete this 

paragraph, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(13): This subsection is entitled “Pool Appurtenances.”  Chapter 2012-184, 

section 104, Laws of Florida, removed appurtenances from the sanitation 

and safety standards that the department was authorized to adopt by rule.  

Please delete this subsection, or explain why it does not exceed the 

department‟s grant of rulemaking authority.  See § 120.52(8)(b), Fla. Stat.   

 

64E-9.008(13)(a)1.-3.: The appurtenances contained in this subsection are included in section 

424.1.3 of the 2010 FBC.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Further, this is addressed in the FBC and 

appears to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 

 

64E-9.008(13)(b): This paragraph addresses bridges and overhead obstructions over the 

swimming pool or river ride.  First, please explain why this paragraph 

addresses river rides.  Next, bridges and overhead obstructions for 

swimming pools are addressed in section 424.1.3.2 of the 2010 FBC.  Even 

though this paragraph addresses maintenance, it does not appear that the 

department has authority to adopt this provision.  See § 101.2, 2010 FBC; 

ch. 2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).   Further, this is 

addressed in the FBC and appears to be unnecessary.  Please delete this 

paragraph, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(13)(c): This paragraph and its subparagraphs address various types of lighting, 

which are addressed in sections 424.1.4.2, 424.1.4.2.1, 424.1.4.2.2, and 
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424.1.4.2.3 of the 2010 FBC.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this paragraph.  See § 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Further, this is addressed in the FBC and 

appears to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 

 

64E-9.008(13)(d): This paragraph states, “Where emergency cut-off switches are provided on 

existing or new pools, the alarm and signage specified in this Chapter for 

spa pools, if not already installed, shall be provided within 180 days of the 

effective date of this rule.”   

 

 First, the rule text should not state that the switches shall be provided 

within 180 days of this rule.  This rule was originally effective in 1998, and 

has been amended in 2004 and 2009. 

 

Next, it appears this paragraph involves the alteration or modification of a 

spa, and the department does not have authority to adopt such a rule.  See 

§ 514.021(2), Fla. Stat; ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Please delete this paragraph, or explain the department‟s 

statutory authority to adopt this provision.  Additionally, emergency cut-off 

switches for spas are addressed in section 424.1.8.15 of the 2012 

Supplement to the FBC.  Accordingly, it appears this rule paragraph is 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.008(13)(e)1.-2.: This paragraph and its subparagraphs address equipment enclosures, area 

or rooms.  These subjects are addressed in section 424.1.5. of the 2010 

FBC.  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC; ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).   Further, as this is addressed in the FBC, this paragraph 

appears to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 

 

 This paragraph should not state that access security and ancillary 

equipment shall be installed within one year from the effective date of this 

rule.  This rule was originally effective in 1998, and has been amended in 

2004 and 2009. 
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64E-9.008(13)(f)1.-6.: This paragraph and its subparagraphs address sanitary facilities.  It appears 

this addresses appurtenances, over which the department does not have 

rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Also, this subject is addressed in section 424.1.6.1, 424.1.6.1.1, 

424.1.6.1.2, 424.1.6.1.3, and 424.1.6.1.4, of the 2010 FBC.  Even though 

this paragraph addresses maintenance, it does not appear that the 

department has authority to adopt this provision.  See § 101.2, 2010 FBC.  

Further, as this is addressed in the FBC, this paragraph appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(a): This paragraph addresses recirculation and treatment equipment.  It appears 

that this addresses the construction of the pool, and that this area is 

addressed in section 424.1.6.5 of the 2010 FBC.  See § 514.021(2), Fla. 

Stat. (“the department may not adopt by rule any regulation governing the 

construction … of public swimming pools and bathing places”); ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(b): This paragraph provides for the turnover rate for various types of pools, 

which appears to involve the construction of swimming pools, over which 

the department does not have rulemaking authority.  See § 514.021(2), Fla. 

Stat. (“the department may not adopt by rule any regulation governing the 

construction … of public swimming pools and bathing places”); ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Also, this is addressed in sections 

424.1.6.5.2, 424.1.9.5.3, 424.1.9.6.6, 424.1.9.8.6.3, 424.1.7.3, 424.1.8.8, 

424.1.9.1, 424.1.9.4.3, and 424.1.9.3.3 of the 2010 FBC.  Even though this 

paragraph addresses maintenance, it does not appear that the department 

has authority to adopt this provision.  See § 101.2, 2010 FBC; ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Further, as this is addressed in 

the FBC, this paragraph appears to be unnecessary.  Please delete this 

paragraph, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(c): This paragraph provides for recessed automatic surface skimmers.  It 

appears that this paragraph is intended to implement the provisions of 

section 514.0315, Florida Statutes.  If so, please explain why rule 

subparagraphs 64E-9.008(14)(k)1.-7. are proposed.  Also, please explain 

why this rule paragraph fails to refer to the requirements of section 

514.0315 for swimming pools or spas built before January 1, 1993.  As 
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stated in subsection 514.0315(3), “The determination and selection of a 

feature under subsection (2) for a public swimming pool or spa constructed 

before January 1, 1993, is at the sole discretion of the owner or operator of 

the public swimming pool or spa.” 

 

 If this paragraph is intended to implement section 514.0315, Florida 

Statutes, please explain the department‟s authority to implement this 

statute.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

The provisions in this paragraph appear to be addressed in section 

424.1.6.5.3.2.3 of the 2010 FBC.  This paragraph differs, however, in 

identifying the standards to be used for the cover.  Please incorporate the 

ANSI/ASPSP Standard 16-2011 and the ASME/ANSI Standard 

A112.19.8-2007 by reference in the rule text.  See Fla. Admin. Code R. 1-

1.013.   

 

 This paragraph states in part, “For existing pools, skimmer equalizer lines 

shall be permanently plugged or ANSI/APSP Standard – 2011 compliant 

covers/grates shall be installed at the inlet.”  It appears that this sentence 

would require retrofitting of all existing pools.  Please explain the 

department‟s authority for this requirement. 

 

 Additionally, it appears this requirement may increase the cost of having a 

public swimming pool, and that a statement of estimated regulatory costs 

may be required pursuant to section 120.541, Florida Statutes.  Please 

prepare a SERC, or explain why one is not required. 

 

64E-9.008(14)(c)1.-2.: The provisions contained in these subparagraphs appear to be contained in 

sections 424.1.6.5.3.2.4 and 424.1.6.5.3.2.5 of the 2010 FBC and appear to 

involve construction of the swimming pool, over which the department 

does not have rulemaking authority. See § 514.021(2), Fla. Stat. (“the 

department may not adopt by rule any regulation governing the 

construction … of public swimming pools and bathing places”); ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).   Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC.  Further, this is addressed 

in the FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(d): This paragraph addresses pumps.  This appears to the subject of section 

424.1.6.5.4 of the 2010 FBC, and appears to involve the construction of 

public swimming pools, over which the department does not have 

rulemaking authority.  See § 514.021(2), Fla. Stat. (“the department may 

not adopt by rule any regulation governing the construction … of public 

swimming pools and bathing places”); ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 
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sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.  

 

 Additionally, much of this paragraph duplicates subsection 64E-9.004(5). 

 

64E-9.008(14)(e)1.-3.: This paragraph and its subparagraphs address filters, filter capacities, filter 

appurtenances, and vacuum filter systems.  These are the subjects of 

sections 424.1.6.5.5, 424.1.6.5.1, 424.1.6.5.2.1, and 424.1.6.5.2.2 of the 

2010 FBC and section 424.1.6.5.5.1 of the 2012 Supplement to the FBC, 

and appear to involve the construction of public swimming pools, over 

which the department does not have rulemaking authority.  See 

§ 514.021(2), Fla. Stat. (“the department may not adopt by rule any 

regulation governing the construction … of public swimming pools and 

bathing places”); ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(f): This paragraph addresses filter tanks and elements, which is covered in 

section 424.1.6.5.5.3 of the 2010 FBC, and appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See § 514.021(2), Fla. Stat. (“the 

department may not adopt by rule any regulation governing the 

construction … of public swimming pools and bathing places”); ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC.  Further, this is addressed 

in the FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(g): This paragraph addresses piping, which is covered in section 424.1.6.5.6 of 

the 2010 FBC, , and appears to involve the construction of public 

swimming pools, over which the department does not have rulemaking 

authority.  See § 514.021(2), Fla. Stat. (“the department may not adopt by 

rule any regulation governing the construction … of public swimming 

pools and bathing places”); ch. 2012-184, § 104, L.O.F. (removing from 

the department‟s rulemaking authority governing sanitation and safety 
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standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(h): This paragraph addresses valves, which is covered in section 424.1.6.5.7 of 

the 2010 FBC, , and appears to involve the construction of public 

swimming pools, over which the department does not have rulemaking 

authority.  See § 514.021(2), Fla. Stat. (“the department may not adopt by 

rule any regulation governing the construction … of public swimming 

pools and bathing places”); ch. 2012-184, § 104, L.O.F. (removing from 

the department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(i): This paragraph addresses flow velocity, which is covered in section 

424.1.6.5.8 of the 2010 FBC, and appears to involve the construction of 

public swimming pools, over which the department does not have 

rulemaking authority.  See § 514.021(2), Fla. Stat. (“the department may 

not adopt by rule any regulation governing the construction … of public 

swimming pools and bathing places”); ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat.  

 

64E-9.008(14)(j): This paragraph addresses inlets, which is covered in section 424.1.6.5.9 of 

the 2010 FBC, and appears to involve the construction of public swimming 

pools, over which the department does not have rulemaking authority.  See 

§ 514.021(2), Fla. Stat. (“the department may not adopt by rule any 

regulation governing the construction … of public swimming pools and 

bathing places”); ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.  
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64E-9.008(14)(k)1.-7.: This paragraph and its subparagraphs address the construction and 

maintenance of new pools, stating they shall be “constructed and 

maintained with a gravity drainage system that uses a collector tank.”  

Main drain outlets and collector tanks are covered in sections 424.1.6.5.10 

of the 2010 FBC and section 424.1.6.5.10.2 of the 2012 Supplement to the 

FBC.  The department does not have rulemaking authority over the 

construction of public swimming pools.  See ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  See also § 514.021(2), Fla. Stat. (stating, 

“the department may not adopt by rule any regulation governing the 

construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”). 

 

Even though this paragraph also addresses maintenance, it does not appear 

that the department has authority to adopt these provisions.  See § 101.2, 

2010 FBC.  Further, as this is addressed in the FBC, these provisions 

appear to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat.  

 

If the department has authority to adopt this paragraph and subparagraphs, it 

appears that a statement of estimated regulatory costs should be prepared 

pursuant to section 120.541, Florida Statutes.  Upon review of the Virginia 

Graeme Baker Pool and Safety Act, it appears that several standards are 

available to comply with federal law to establish “entrapment, entanglement, 

and evisceration prevention” other than a “gravity drainage system.”  The 

“gravity drainage system” as defined in section 15 U.S.C. 8005(d)(1)(C) 

appears to impose regulatory costs which could be reduced by the adoption of 

less costly alternatives as described in section 15 U.S.C. 8005(d)(1).  Please 

prepare a statement of estimated regulatory costs for this rule, or explain why 

one is not necessary. 

 

64E-9.008(14)(k)1.: This subparagraph does not provide the entire title of the ANSI/APSP 

Standard 16-2011, which appears to be “Suction Fittings for Use in 

Swimming Pools, Wading Pools, Spas, and Hot Tubs.”  Please include the 

entire title of this standard in the rule text.  

 

 If the department has the authority to adopt a rule requiring that all existing 

and new pool main drain outlets must comply with ANSI/APSP Standard 

16-2011, it appears that everything following the first sentence of 

subparagraph 1. should be deleted.   See § 514.0315(a), Fla. Stat.   

 

64E-9.008(14)(k)4.: Please explain what the department means by a “legally binding consent 

agreement” that would extend the time for compliance with section 

514.0315(2), Florida Statutes.   
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 If the department has the authority to adopt subparagraph 64E-

9.008(14)(k)4., it appears that sub-subparagraphs (14)(k)4.a.-b. are 

unnecessary.  Subparagraph (14)(k)4. requires that pools approved by the 

department before January 1, 1993, must comply with section 515.0315(2), 

F.S.  It does not appear that the statute requires further elaboration or that 

the department has authority to implement rules interpreting that statute. 

 

64E-9.008(14)(k)4.a.: Perhaps it would be more accurate to state that the ASME standards and 

the ASTM standard are available for purchase on-line at their respective 

website addresses. 

 

64E-9.008(14)(k)4.b.: This subparagraph refers to the “criteria in subparagraph 64E-

9.008(13)(k)6. or 7.”  Paragraph 64E-9.008(13)(k) does not have a 

subparagraph 6. or 7.  Please correct these citations. 

 

64E-9.008(14)(k)4.d.: Form DH 4157 should be incorporated by reference in the rule text.  See 

§ 120.55(1)(a)4., Fla. Stat; Fla. Admin. Code R. 1-1.013.    

 

 See comment to 64E-9.003(1)(d). 

 

64E-9.008(14)(k)5.: Please explain the department‟s authority for this subparagraph: 

 

Main drain covers/grates installed after May 24, 2009 

shall comply with the requirements of ANSI/APSP 

Standard-16 2011, or the former equivalent standard, 

ASME/ANSI A112.19.8-2007, and must comply with 

the water velocity maximum requirement of this rule. 

 

64E-9.008(14)(k)6.: Please explain the department‟s authority for this subparagraph: 

 

Where drain disablement is proposed on an existing pool, 

the following criteria shall be considered by the design 

engineer and pool owner, to assure that continued sanitary 

water quality and patron safety are both achieved initially 

and continuously, in the modification permit application 

submitted to the jurisdictional Building department and 

the subsequent operational permit application to the 

department: 

*  *  * 

 

64E-9.008(14)(k)6.k.-o.: These sub-subparagraphs are numbered incorrectly.  They should be 

numbered (14)(k)6.j.-n. 

 

64E-9.008(14)(k)6.k.[sic]: It appears the word “will” should be “with.” 

 

64E-9.008(14)(k)7.c: The rule text should not state that the vent system “shall be field tested 

within one year of the effective date of this rule.”  This rule was originally 

effective in 1998, and has been amended in 2004 and 2009. 
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 It appears that the ASTM standard F2387-2004 should be incorporated by 

reference in the rule text. See Fla. Admin. Code R. 1-1.013. 

 

64E-9.008(14)(l): This paragraph addresses automatic and manual water makeup control, 

which is covered in section 424.1.6.5.11 of the 2010 FBC, and it appears to 

involve the construction of public swimming pools, over which the 

department does not have rulemaking authority.  See ch. 2012-184, § 104, 

L.O.F. (removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  See also § 514.021(2), Fla. Stat. (stating, 

“the department may not adopt by rule any regulation governing the 

construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision. See § 101.2, 2010 FBC.   Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(m): This paragraph and its subparagraphs address the pool‟s cleaning system, 

which is covered in section 424.1.6.5.12 of the 2010 FBC and the 2012 

Supplement to the FBC, and it appears to involve the construction of 

public swimming pools, over which the department does not have 

rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing from 

the department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  As this is addressed in the FBC, it also appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(m)1.: The rule text should not state that that certain equipment “shall be installed 

on all existing pools within one year of the effective date of this rule.”  

This rule was originally effective in 1998, and has been amended in 2004 

and 2009. 

 

 Please advise whether this subparagraph contravenes the provisions of 

subsections 514.0315(2) and (3), Florida Statutes, by requiring that all 

pools be retrofitted.  See § 120.52(8)(c), Fla. Stat. 

 

64E-9.008(14)(n): This paragraph addresses the rate of flow indicators, which is covered in 

section 424.1.6.5.13 of the 2010 FBC, and it appears to involve the 
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construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(o): This paragraph addresses heaters, which is covered in section 424.1.6.5.14 

of the 2010 FBC and the 2012 Supplement to the FBC.  This appears to 

involve the construction of public swimming pools, over which the 

department does not have rulemaking authority.  See ch. 2012-184, § 104, 

L.O.F. (removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  See also § 514.021(2), Fla. Stat. (stating, 

“the department may not adopt by rule any regulation governing the 

construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(p): This paragraph addresses pool waste water disposal, which is covered in 

section 424.1.6.5.15 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 
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64E-9.008(14)(q): This paragraph addresses disinfection and pH adjustment, which is covered 

in section 424.1.6.5.16 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

 Please explain why this paragraph states that “pH adjustment feeders have 

been required on existing spas, wading pools and interactive water features 

as of June 1, 2011.” 

 

 This paragraph should not state that access pH adjustment feeders shall be 

installed within one year from the effective date of this rule.  This rule was 

originally effective in 1998, and has been amended in 2004 and 2009.  This 

also appears to require retrofitting of pools.  Please provide the 

department‟s statutory authority for requiring this on existing pools. 

 

64E-9.008(14)(q)1.-5.: These subparagraphs and their sub-subparagraphs are covered in sections 

424.1.6.5.16.1, 424.1.6.5.16.1.1, 424.1.6.5.16.1.1.1, 424.6.5.16.1.1.2, 

424.1.6.5.16.1.3, 424.1.6.5.16.2. 424.1.6.5.16.3, 424.1.6.5.16.4, 

424.1.6.5.16.4.1, 424.1.6.5.16.4.2, 424.1.6.5.16.4.3, 424.1.6.5.16.4.4, 

424.1.6.5.16.4.5, and 424.1.6.5.16.6 of the 2010 FBC and the 2012 

Supplement to the FBC.  This appears to involve the construction of public 

swimming pools, over which the department does not have rulemaking 

authority.  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(r): This paragraph addresses ionization units.  This is covered in section 

424.1.6.5.16.5 of the 2010 FBC.  This appears to involve the construction 

of public swimming pools, over which the department does not have 

rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 
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unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(14)(s): This paragraph addresses spray features.  This is covered in section 

424.1.6.5.17 of the 2012 Supplement to the FBC.  This appears to involve 

the construction of public swimming pools, over which the department 

does not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  See also § 514.021(2), Fla. Stat. (stating, 

“the department may not adopt by rule any regulation governing the 

construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(15)(a): This paragraph addresses wading pools and associated piping, which is 

covered in section 424.1.7.1 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  As this is addressed in the FBC, this paragraph 

appears to be unnecessary.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 

 

 It appears the word “to” should be inserted between “maintained as not” 

and “be physically connected.” 

 

64E-9.008(15)(b): This paragraph addresses turnover rate of wading pools and lines from 

maintained drains.  The first sentence of this paragraph appears to duplicate 

a portion of 64E-9.008(14)(b).  See comment to 64E-9.008(14)(b). 

 

 This paragraph is addressed in section 424.1.7.3 of the 2010 FBC, and it 

appears to involve the construction of public swimming pools, over which 
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the department does not have rulemaking authority.  See § 514.021(2), Fla. 

Stat.  

 

Even though this paragraph addresses maintenance, it does not appear that 

the department has authority to adopt this provision.  See § 101.2, 2010 

FBC.  Further, this is addressed in the FBC and appears to be unnecessary.  

Please delete this paragraph, or explain the department‟s rulemaking 

authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(15)(c): This paragraph addresses the grate/cover of wading pools, and is covered 

in section 424.1.7.3.2 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(15)(d): This paragraph addresses vacuuming of wading pools, which is covered in 

section 424.1.7.6 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  This is addressed in the FBC and appears to be unnecessary.  

Please delete this paragraph, or explain the department‟s rulemaking 

authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

 The last sentence of this paragraph is a recommendation, and does not 

appear to meet the definition of a “rule” as defined in section 120.52(16), 

Florida Statutes.  Please remove this sentence. 

 

64E-9.008(15)(e): This paragraph addresses underwater lighting requirements for wading 

pools, which is covered in section 424.1.7.8 of the 2012 Supplement to the 

FBC.  This appears to involve the construction of public swimming pools, 

over which the department does not have rulemaking authority.  See ch. 



Ms. Amanda G. Bush 

April 16, 2013 

Page 27 

 
2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  See also § 514.021(2), 

Fla. Stat. (stating, “the department may not adopt by rule any regulation 

governing the construction, erection, or demolition of swimming pools and 

bathing places,” and expressing the legislative intent “to preempt those 

functions to the Florida Building Commission through adoption and 

maintenance of the Florida Building Code.”).  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC.  Further, this is addressed 

in the FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(15)(f): This paragraph addresses automated oxidation reduction potential and pH 

controllers, which are covered in section 424.1.7.9 of the 2012 FBC.  This 

appears to involve the construction of public swimming pools, over which 

the department does not have rulemaking authority.  See ch. 2012-184, 

§ 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  See also § 514.021(2), Fla. Stat. 

(stating, “the department may not adopt by rule any regulation governing 

the construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  Even though this paragraph addresses 

maintenance, it does not appear that the department has authority to adopt 

this provision.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(a): This paragraph addresses steps and handrails for spa pools, which are 

covered in sections 424.1.8.4, 424.1.8.4.1, and 424.1.8.4.2 of the 2010 

FBC.  This appears to involve the construction of public swimming pools, 

over which the department does not have rulemaking authority.  See ch. 

2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  See also § 514.021(2), 

Fla. Stat. (stating, “the department may not adopt by rule any regulation 

governing the construction, erection, or demolition of swimming pools and 

bathing places,” and expressing the legislative intent “to preempt those 

functions to the Florida Building Commission through adoption and 

maintenance of the Florida Building Code.”).  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC.  Further, this is addressed 

in the FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 



Ms. Amanda G. Bush 

April 16, 2013 

Page 28 

 
 

64E-9.008(16)(b): This paragraph addresses decks for spa pools, which is covered in sections 

424.1.8.5 of the 2010 FBC.  This appears to involve appurtenances, over 

which the department does not have rulemaking authority.  See ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  Even though this paragraph 

addresses maintenance, it does not appear that the department has authority 

to adopt this provision.  See § 101.2, 2010 FBC.  Further, this is addressed 

in the FBC and appears to be unnecessary.  Please delete this paragraph, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(c): This paragraph addresses turnover rate of spa type pools and recirculation 

lines.  The first sentence of this paragraph appears to duplicate a portion of 

64E-9.008(14)(b).  See comment to 64E-9.008(14)(b). 

 

 This paragraph is addressed in section 424.1.8.8 of the 2010 FBC.  It does 

not appear that the department has rulemaking authority for this paragraph.  

See ch. 2012-184, § 104, L.O.F. (removing from the department‟s 

rulemaking authority governing sanitation and safety standards in 

514.021(1) matters relating to structure, appurtenances, and operation).  

Even though this paragraph addresses maintenance, it does not appear that 

the department has authority to adopt this provision.  See § 101.2, 2010 

FBC.  Further, this is addressed in the FBC and appears to be unnecessary.  

Please delete this paragraph, or explain the department‟s rulemaking 

authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(e): This paragraph addresses bench seating in spas.  This is covered in sections 

424.1.8.4 and 424.1.8.10 of the 2010 FBC.  This appears to involve the 

construction of public swimming pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(f): This paragraph prohibits portable and wooden type spa pools, which is 

covered in section 424.1.8.11 of the 2010 FBC.  This appears to involve 

the construction of public swimming pools, over which the department 

does not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. 



Ms. Amanda G. Bush 

April 16, 2013 

Page 29 

 
(removing from the department‟s rulemaking authority governing 

sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  See also § 514.021(2), Fla. Stat. (stating, 

“the department may not adopt by rule any regulation governing the 

construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  As this is addressed in the FBC, it appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(g): This paragraph addresses automated controllers on spa pools, which is 

covered in section 424.1.8.12 of the 2012 Supplement to the FBC.  It does 

not appear that the department has rulemaking authority to adopt this 

paragraph.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Also, as this is addressed in the FBC, it appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(16)(h): This paragraph addresses the requirements for spa pool signs, which is 

covered in section 424.1.8.13 of the 2012 Supplement to the FBC.  It does 

not appear that the department has authority to adopt this paragraph.  See 

ch. 2012-184, § 104, L.O.F. (removing from the department‟s rulemaking 

authority governing sanitation and safety standards in 514.021(1) matters 

relating to structure, appurtenances, and operation).  This paragraph 

appears to be unnecessary because it is contained in the FBC.  Please delete 

this paragraph, or explain the department‟s authority to adopt this 

provision.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.    

 

64E-9.008(16)(i): This paragraph addresses the requirements for a visible clock to assist the 

patron, which is covered in section 424.1.8.14 of the 2012 Supplement to 

the FBC.  It does not appear that the department has the authority to adopt 

this paragraph.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  It does not appear that the department has authority to include 

this paragraph.  This paragraph appears to be unnecessary because it is 

contained in the FBC.   
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 Additionally, this paragraph addresses the maintenance of the pump timer 

“that was installed at construction.”  As this addresses the construction of 

the spa, it does not appear that the department has authority to adopt this 

provision.  See § 514.021(2), Fla. Stat. 

 

Please delete this paragraph, or explain the department‟s authority to adopt 

this provision.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat.    

 

64E-9.008(16)(j): This paragraph addresses the emergency cut-off or kill switch.  This 

provision is included in section 424.1.5.15 of the 2012 Supplement to the 

FBC, and it does not appear that the department has authority to include 

this paragraph.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  Further, this provision is unnecessary because it is contained in 

the FBC.  Please delete this paragraph, or explain the department‟s 

authority to adopt this provision.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat.    

 

 This paragraph cites subsection 64E-9.010, F.A.C., which is being 

repealed.  The citation should be corrected.  Also, this paragraph should 

not state that the signage “shall be provided within 180 days of the 

effective date of this rule.”  This rule was originally effective in 1998, and 

has been amended in 2004 and 2009. 

 

64E-9.008(17)(a): This paragraph states that water slide plunge pools shall be maintained as 

constructed.  The construction of these pools is covered in section 

424.1.9.2 of the 2010 FBC.  This appears to involve the construction of 

plunge pools, over which the department does not have rulemaking 

authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though this paragraph addresses maintenance, it does not 

appear that the department has authority to adopt this provision.  See 

§ 101.2, 2010 FBC.  Further, this is addressed in the FBC and appears to be 

unnecessary.  Please delete this paragraph, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(a)1.-5.: These subparagraphs also address plunge pools, which are covered in 

section 424.1.9.2 of the 2010 FBC.  These subparagraphs appear to involve 

the construction of plunge pools, over which the department does not have 

rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 
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operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though some of these subparagraphs address maintenance, 

it does not appear that the department has authority to adopt these 

provisions.  See § 101.2, 2010 FBC.  Further, these are addressed in the 

FBC and appear to be unnecessary.  Please delete these subparagraphs, or 

explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(a)3.: It appears that “FBC section” should precede “424.1.” 

 

64E-9.008(17)(b)1.-5.: This paragraph and its subparagraphs address water activity pools, which 

are covered in sections 424.1.9.3.2, 424.1.9.3.3, 424.1.9.3.4, 424.1.9.3.5, 

and 424.1.9.3.6 of the 2010 FBC and section 424.1.9.3.7 of the 2012 

Supplement to the FBC.  These provisions appear to involve the 

construction of water activity pools, over which the department does not 

have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  They also address maintenance of the construction of water 

activity pools, and it does not appear that the department has authority to 

adopt these provisions. See § 101.2, 2010 FBC.  Further, these are 

addressed in the FBC and appear to be unnecessary.  Please delete these 

subparagraphs, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(b)5.: This subparagraph should not state that additional signage shall be added 

within one year from the effective date of this rule.  This rule was 

originally effective in 1998, and has been amended in 2004 and 2009. 

 

64E-9.008(17)(c): This paragraph addresses wave pools, which is addressed in section 

424.1.9.4.2 of the 2010 FBC.  This paragraph appears to involve the 

construction of wave pools, over which the department does not have 

rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 
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Code.”).  It also addresses the maintenance of the construction of wave 

pools, and it does not appear that the department has authority to adopt 

these provisions.  See § 101.2, 2010 FBC.  Further, this is addressed in the 

FBC and appear to be unnecessary.  Please delete this paragraph, or explain 

the department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 

514.021, Fla. Stat. 

 

64E-9.008(17)(d): This paragraph states that river rides shall be maintained as constructed.  

The construction of these river rides is covered in section 424.1.9.5.2 of the 

2010 FBC.  This appears to involve the construction of river rides, over 

which the department does not have rulemaking authority.  See ch. 2012-

184, § 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  See also § 514.021(2), Fla. Stat. 

(stating, “the department may not adopt by rule any regulation governing 

the construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  This paragraph also addresses the maintenance 

of the construction of river rides, and it does not appear that the department 

has authority to adopt these provisions.  See § 101.2, 2010 FBC.  Further, 

these are addressed in the FBC and appear to be unnecessary.  Please delete 

this paragraph, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(d)1.-2.: These subparagraphs also address river rides, and these provisions are 

covered in section 424.1.9.5.6 of the 2010 FBC.  These subparagraphs 

appear to involve the construction of river rides, over which the department 

does not have rulemaking authority.  See § 514.021(2), Fla. Stat.  Even 

though this subparagraphs address maintenance, it does not appear that the 

department has authority to adopt these provisions.  See ch. 2012-184, 

§ 104, L.O.F. (removing from the department‟s rulemaking authority 

governing sanitation and safety standards in 514.021(1) matters relating to 

structure, appurtenances, and operation).  See also § 514.021(2), Fla. Stat. 

(stating, “the department may not adopt by rule any regulation governing 

the construction, erection, or demolition of swimming pools and bathing 

places,” and expressing the legislative intent “to preempt those functions to 

the Florida Building Commission through adoption and maintenance of the 

Florida Building Code.”).  Further, this is addressed in the FBC and 

appears to be unnecessary.  Please delete these subparagraphs, or explain  

the department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 

514.021, Fla. Stat. 

 

64E-9.008(17)(e)1.-5.: This paragraph and its subparagraphs pertain to zero depth entry pools, 

which are covered in sections 424.1.9.6.4, 424.1.9.6.5, 424.1.9.6.6, 

424.1.9.6.7, and 424.1.9.6.8 of the 2010 FBC.  These provisions involve 

the construction of zero depth entry pools, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 
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safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though some of these subparagraphs pertain to 

maintenance, it does not appear that the department has authority to adopt 

these provisions.  See § 101.2, 2010 FBC.  These requirements are 

addressed in the FBC and appear to be unnecessary.  Please delete these 

provisions, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(f): Please explain the department‟s authority to authorize deviations from the 

requirements of the Florida Building Code for special purpose pools.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(g)1.-6.: These subparagraphs address interactive water features, and are covered in 

sections 424.1.9.8.1, 424.1.9.8.2, 424.1.9.8.3, 424.1.9.8.4, 424.1.9.8.6.1, 

424.1.9.8.6.2, 424.1.9.8.6.3, 424.1.9.8.6.4,  424.1.9.8.6.5, 424.1.9.8.6.8, 

424.1.9.8.6.9, and 424.1.9.8.6.11 of the 2010 FBC and section 424.1.9.3.7 

of the 2012 Supplement to the FBC.  These provisions involve the 

construction of interactive water features, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Even though some of these subparagraphs pertain to 

maintenance, it does not appear that the department has authority to adopt 

these provisions.  See § 101.2, 2010 FBC.  Also, these requirements are 

addressed in the FBC and appear to be unnecessary.  Please delete these 

provisions, or explain the department‟s rulemaking authority.  See 

§§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(g)5.b.: This sub-subparagraph cites paragraph 64E-9.007(16)(f), F.A.C.  That rule 

is being repealed.  Please provide the correct citation.  

 

64E-9.008(17)(g)5.e.: This sub-subparagraph cites subparagraph 64E-9.011(8)(f)1., F.A.C.  That 

rule is being repealed.  Please provide the correct citation.  

 

64E-9.008(17)(g)6.b.: This sub-subparagraph addresses signage for interactive water features.  

Those requirements are now in section 424.1.9.8.13 of the 2012 

Supplement to the FBC.  It does not appear that the department has 

authority to adopt this sub-subparagraph.  See ch. 2012-184, § 104, L.O.F. 

(removing from the department‟s rulemaking authority governing 
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sanitation and safety standards in 514.021(1) matters relating to structure, 

appurtenances, and operation).  Please delete this sub-subparagraph, or 

explain the department‟s rulemaking authority. 

 

This subparagraph should not state that additional signage shall be added 

within one year from the effective date of this rule.  This rule was 

originally effective in 1998, and has been amended in 2004 and 2009. 

 

64E-9.008(17)(h)1.-4.: This paragraph and its subparagraphs address water theme parks, which are 

covered in sections 424.1.9.8.7, 424.1.9.8.7.1, 424.1.9.8.7.2, and 

424.1.9.8.7.3 of the 2010 FBC.  These provisions involve the construction 

of water theme parks, over which the department does not have rulemaking 

authority.  See ch. 2012-184, § 104, L.O.F. (removing from the 

department‟s rulemaking authority governing sanitation and safety 

standards in 514.021(1) matters relating to structure, appurtenances, and 

operation).  See also § 514.021(2), Fla. Stat. (stating, “the department may 

not adopt by rule any regulation governing the construction, erection, or 

demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Also, these requirements are addressed in the FBC and appear to 

be unnecessary.  Please delete these provisions, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

64E-9.008(17)(h)1.: The paragraphs following this subparagraph should be numbered 

(17)(h)1.a., b., c., and d., instead of (17)(h)1.1., 2., 3., and 4. 

 

64E-9.008(17)(h)3.: This subparagraph refers to paragraph 64E-9.006(2)(h), F.A.C.  That rule is 

being repealed.  Please provide the correct citation. 

 

64E-9.008(18): This subsection addresses modifications, over which the department does 

not have rulemaking authority.  See ch. 2012-184, § 104, L.O.F. (removing 

from the department‟s rulemaking authority governing sanitation and 

safety standards in 514.021(1) matters relating to structure, appurtenances, 

and operation).  See also § 514.021(2), Fla. Stat. (stating, “the department 

may not adopt by rule any regulation governing the construction, erection, 

or demolition of swimming pools and bathing places,” and expressing the 

legislative intent “to preempt those functions to the Florida Building 

Commission through adoption and maintenance of the Florida Building 

Code.”).  Please delete this subsection, or explain the department‟s 

rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, Fla. Stat. 

 

 The introductory paragraph is essentially a reiteration of section 424.1.10.1 

of the 2010 FBC.  It does not appear that the department has the authority 

for this provision, and it is not necessary as it is already included in the 

Florida Building Code.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 
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 Instead of referring to “this Chapter and the FBC 424.1,” it appears this 

paragraph should refer to section 424.1.3.1 of the 2010 FBC (regarding 

installation of new decking) and to section 424.1.2.3 of the 2010 FBC 

(regarding upgrading of deck markings). 

 

64E-9.008(18)(a): This paragraph addresses the level of the lip of the gutter, and appears to be 

a duplication of section 424.1.10.1.1 of the 2010 FBC.  It does not appear 

that the department has the authority for this provision, and it is not 

necessary as it is already included in the Florida Building Code.  See 

§ 514.021, Fla. Stat.  Please delete this paragraph, or explain the 

department‟s rulemaking authority.  See §§ 120.52(8)(b); 514.03; 514.021, 

Fla. Stat. 

 

64E-9.008(18)(b): This paragraph addresses the tile step markings, and appears to be 

essentially a duplication of section 424.1.10.1.2 of the 2010 FBC.  See 

comment to 64E-9.008(18)(a). 

 

 Also, instead of referring to “this Chapter and the FBC 424.1,” it appears 

this paragraph should refer to section 424.1.2.5.3 of the 2010 FBC. 

 

64E-9.008(18)(c): This paragraph addresses the safety line and the slope break marking, and 

appears to be essentially a duplication of section 424.1.10.1.3 of the 2010 

FBC.  See comment to 64E-9.008(18)(a). 

 

 Also, instead of referring to “this Chapter and the FBC 424.1,” it appears 

this paragraph should refer to section 424.1.2.2.3.2 of the 2010 FBC. 

  

64E-9.008(18)(d): This paragraph addresses the depth markers and no diving markers, and 

appears to be essentially a duplication of section 424.1.10.1.4 of the 2010 

FBC.  See comment to 64E-9.008(18)(a). 

 

 Also, instead of referring to “this Chapter and the FBC 424.1,” it appears 

this paragraph should refer to section 424.1.2.3 of the 2010 FBC. 

 

64E-9.008(18)(e): This paragraph addresses the pool ladders and handrails.  Modification of 

pool ladders is addressed in section 424.1.10.1.5 of the 2010 FBC.  See 

comment to 64E-9.008(18)(a). 

 

 Also, instead of referring to “this Chapter and the FBC 424.1,” it appears 

this paragraph should refer to section 424.1.2.5.1 of the 2010 FBC. 

 

64E-9.008(18)(f): This paragraph addresses step risers.  This paragraph appears to be 

essentially a duplication of section 424.1.10.1.9 of the 2010 FBC.  See 

comment to 64E-9.008(18)(a). 

 

64E-9.008(18)(g): This paragraph addresses fiberglass refinishing.  This paragraph appears to 

be essentially a duplication of section 424.1.10.1.7 of the 2010 FBC.  See 

comment to 64E-9.008(18)(a). 
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64E-9.008(18)(h): This paragraph requires that the, “county health department shall be 

notified in writing of any proposed pool resurfacing or upgrades to decking 

at least 10 days prior to commencement.”  This paragraph appears to 

contradict section 424.1.10.1.8 of the 2010 FBC, which states: 

 

The applicable governing body shall be notified in 

writing of any proposed pool resurfacing or upgrades to 

decking at least 10 days prior to commencement.  The 

notification shall include an itemized list of all proposed 

work that is to be performed, the license number of the 

contractor selected and shall indicate that all work will 

meet the requirements of this section. 

 

The “applicable governing body” in the quoted material above appears to 

be the jurisdictional building department.  Further, this provision does not 

require the contractor to provide the written notification.  Also, the 

notification must only indicate that the work meets the requirements of 

section 424.1 of the Florida Building Code.  Please delete this paragraph, 

or explain the department‟s rulemaking authority.  See §§ 120.52(8)(b); 

514.03; 514.021, Fla. Stat. 

 

64E-9.008(18)(i): Please explain the department‟s authority to adopt this paragraph.  

 

64E-9.008(18)(j): This paragraph refers to replacement of recessed treads.  This modification 

is addressed in section 424.1.10.1.9 of the 2010 FBC.  See comment to 

64E-9.008(18)(a). 

 

 Also, instead of referring to “this Chapter and the FBC 424.1,” it appears 

this paragraph should refer to section 424.1.2.5.2 of the 2010 FBC. 

 

64E-9.008(18)(2)[sic]: This paragraph is numbered incorrectly.  It should be numbered (18)(k). 

 

 Please explain the department‟s authority to adopt this rule paragraph.  

 

64E-9.008(18)(3)[sic]: This paragraph is numbered incorrectly.  It should be numbered (18)(l). 

 

 Please explain the department‟s authority to adopt this rule paragraph. 

 

64E-9.008(18)(4)[sic]: This paragraph is numbered incorrectly.  It should be numbered (18)(m). 

 

 Please explain the department‟s authority to adopt this rule paragraph. 

 

64E-9.008(18)(5)[sic]: This paragraph and its subparagraphs are numbered incorrectly.  The 

paragraph should be numbered (18)(n), and subparagraphs (18)(5)(a) and 

(b) should be numbered (18)(n)1. and 2. 
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 This paragraph appears to restate section 424.1.2.10.2.  Please explain the 

department‟s authority to adopt this paragraph.  Also, it appears that the 

reference to “this Chapter” should be deleted. 

 

64E-9.008(18)(6)[sic]: This paragraph and its subparagraphs are numbered incorrectly.  The 

paragraph should be numbered (18)(o), and subparagraphs (18)(6)(a), (b), 

and (c) should be numbered (18)(o)1., 2., and .3 

  

 Please explain the department‟s authority to adopt this paragraph and its 

subparagraphs.  Also, it appears that the references to “this Chapter” 

should be deleted. 

 

 If the department has authority to adopt these rule provisions, it appears 

that NSF/ANSI Standard 50-2012 should be incorporated by reference in 

rule subparagraph (18)(o)3. [as renumbered]. 

 

64E-9.008(18)(7)[sic]: This paragraph and its subparagraphs are numbered incorrectly.  The 

paragraph should be numbered (18)(p), and subparagraphs (18)(6)(a), (b), 

(c), (d), and (e) should be numbered (18)(o)1., 2., .3, 4., and 5. 

 

 Please explain the department‟s authority to adopt this paragraph and its 

subparagraphs.   

 

64E-9.008(18)(9)[sic]: This paragraph and its subparagraphs are numbered incorrectly.  The 

paragraph should be numbered (18)(q), and subparagraphs (18)(9)(a), (b), 

(c), (d), (e), and (f) should be numbered (18)(q)1., 2., .3, .4, .5., and .6 

 

 Please explain the department‟s authority to adopt this paragraph and its 

subparagraphs.  Also, please explain where in section Chapter 64E-9 and 

section 424.1 of the FBC “the installation of an optionally retrofitted 

collector tank for a gravity drain system for an existing fiberglass spa [that 

achieves] the criteria []  below is not considered a new pool.” 

 

64E-9.013(1): Please explain what the department means by “Monitoring may be 

contracted by the bathing place owner to a 3
rd

 party who is familiar with 

water quality testing.”  This provision appears to be impermissibly vague 

and fails to establish adequate standards.  See § 120.52(8)(d), Fla. Stat. 

 

 The last sentence of this subsection appears to be unnecessary. 

 

64E-9.013(2)(a): See comment to 64E-9.013(1) regarding monitoring to third parties. 

 

64E-9.013(1)(a)2.: Form DH 4158 should be specifically incorporated by reference in the rule 

text. 

 

64E-9.013(1)(b): This paragraph states that “County health departments may perform an 

inspection upon receipt of test results exceeding standards, or upon receipt 

of a complaint from the public concerning safety, sanitation, illness, or 

water quality, and this inspection may include: . . . .”  The use of the word 
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“may” necessarily implies that the county health department may or may 

not conduct the inspection based upon whim or caprice.  The use of the 

word “may” also implies what the inspection may or may not include.  The 

use of the word “may” constitutes an arrogation of unbridled discretion in 

the department.  See Barrow v. Holland, 125 So. 2d 749 (Fla. 1960); 

§ 120.52(8)(d), Fla. Stat.   

 

64E-9.015(1)(a): This rule establishes various fees that the department charges.  Paragraph 

(1)(a) is for the “Initial Operating Permit Inspection.”  It does not appear 

that an inspection fee is statutorily authorized.  See § 514.033(5), Fla. Stat.  

Also, please explain why the word “inspection” was added.   

 

 This rule paragraph also states “Use form DH 4159, 2/13.”  Did the 

department intend to cite to this form?  It appears that the form that most 

closely resembles the description provided in this paragraph is form DH 

1350, entitled “Public Swimming Pool Initial Operating Permit Inspection 

Report.”  

 

 This form should be specifically incorporated by reference in the rule text.  

See § 120.55(1)(a)4., Fla. Stat; Fla. Admin. Code R. 1-1.013.  The rule text 

should also include the title of the form and an explanation of how the form 

may be obtained.   See § 120.55(1)(a)4., Fla. Stat. 

 

64E-9.015(1)(c)4.: Please provide statutory authority to charge a fee for non-routine 

inspections.  See § 514.033(5), Fla. Stat.   

 

As a reminder, subparagraph 120.54(1)(i)3., Florida Statutes, as amended by Chapter 2008-104, Laws of 

Florida, provides that in rules adopted after December 31, 2010, materials may not be incorporated by 

reference unless the material has been submitted in electronic format to the Department of State and can 

be made available for free public access.  Electronic filing of incorporated materials is not required if the 

agency has determined that electronic posting would constitute a violation of federal copyright law.  

Department of State rule 1-1.013 prescribes the requirements for electronic filing of incorporated 

materials.  Please review the provisions of subparagraph 120.54(1)(i)3. and rule 1-1.013 to ensure that 

your rules are in compliance with these requirements. 

 

As always, please let me know if you have any questions.  Otherwise, I look forward to your response. 

 

      Sincerely, 

 
      Marjorie C. Holladay 

      Senior Attorney 

 

cc: Mr. Bob Vincent 

 Environmental Administrator  
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