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Dear Ms. Printy: 

First, let me thank you again for meeting with Joe Ullo, Tim Bahr, Brian Dougherty, and myself 
to discuss the referenced rulemaking. I write this letter in response to your October 13, 2016, 
comment letter regarding proposed amendments to Chapter 62-780, F.A.C. Please find attached a 
draft of the rule language for the Notice of Change (NOC). 

62-780.210(1) This rule states that Discharge Report Form is incorporated in Rule 62-
761.900, F.A.C. That rule is in the process of being amended. After the 
amended rule is adopted, the Discharge Report Form will be 
incorporated in Rule 62-761.405(4),F.A.C. 

While the Discharge Report Form (DRF) will be incorporated in a different rule the form number 
will remain unchanged (Form 62-761.900(1)) Due to the uncertainty of when each chapter may 
be adopted first the Department does not plan to update its cross-reference at this time. We will 
update the cross reference to the Department's Underground Storage Tank rule in a subsequent 
rulemaking of Chapter 62-780. 

62-780.220(7) This rule directs the reader to "see the Institutional Control Procedures 
Guidance referenced in section 62-780.100(7), F.A.C., for guidance on 
when actual notice should be provided." Direction to review materials to 
determine when actual notice should be provided appears to incorporate 
those materials into this rule as the rule cannot be understood without 
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review of those materials. Rule language incorporating materials by 
reference requires compliance with Rule 1-1.013(2), F.A.C. 

The Department's intent is for the "Institutional Control Procedures Guidance" document to be 
guidance and proposes to delete the phrase "on when actual notice should be provided" to clarify 
that intent. 

62-780.500 This rule imposes requirements in the event of a sudden discharge of 
pollutants or hazardous substances. Please provide and explain the specific 
law implemented for this rule. 

One of the laws this rule implements is Section 376.305, Florida Statutes. This section will be 
added to the history notes under "[l]aw implemented." 

62-780.525(5)(b)l 0. This rule prohibits land farmed soil exceeding the applicable CTLs 
specified in Ch. 62-777, F.A.C., Table II from being disposed of or 
returned to the original excavation without obtaining approval from the 
Department. Without providing criteria for the Departments approval, this 
rule vests unbridled discretion in the Department to determine review for 
that approval. The rule is also impermissibly vague as the reader is left to 
guess at the procedure to apply for approval. 

The Department's intent is for "approval" to mean the Department's approval otherwise made 
under this Chapter. The Department proposes to add all the necessary cross-references to other 
parts of this Chapter which contain the criteria the Department will use in evaluating what may 
be approved. 

62-780.525(5)(e) This rule requires approval by the Department of soil or sediment 
treatment, storage, or disposal techniques not already authorized by rule. 
Again, without providing criteria or procedure, this rule vests unbridled 
discretion in the Department to determine how that approval will be 
granted. The rule is also impermissibly vague as the reader is left to guess 
at the procedure as the rule requires approval to be sought through an 
Interim Source Removal Proposal, which itself is to be submitted pursuant 
to this rule provision, paragraph 62-780.525(5)(e). 

The rule states that soil or sediment treatment, storage, or disposal must be authorized by 
applicable Department rules or be authorized in an approved Interim Source Removal (ISR) 
Proposal (the Department has corrected its citation to the ISR proposal part of the rule) or in a 
Remedial Action Plan. All criteria the Department would use are in adopted rules. 

62-780.600(5)(c)l. This rule requires "[a] sufficient number" of soil samples to be collected in 
the unsaturated zone based on the extent of contamination. Failure to give 
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any criteria by which the reader might determine what number of soil 
samples is sufficient vests unbridled discretion in the department to do so. 

The Department has re-written that sentence to clarify that the soil samples must be of sufficient 
number to define the horizontal and vertical extent of the contamination consistent with Rule 62-
780.600(3)(a) and (b), Fla. Admin. Code. 

62-780.650(l)(b)c. This rule requires values proposed by a PRSR from other sources to be 
compared with values available from the guidelines referenced in Rule 62-
780.100(12) - (20). Mandatory comparison with referenced materials 
appears to incorporate those materials into this rule as the rule cannot be 
understood without their review. Rule language incorporating materials by 
reference requires compliance with Rule 1-1.013(2), F.A.C. 

The Department assumes your reference is to rule 62-780.650(l)(b)2.c, and proposes to clarify 
that the referenced guidelines may be used as a reference when selecting or justifying alternative 
clean up target levels. 

62-780.650(l)(c)3. This rule requires consideration of dose additivity of chemicals included in 
a document referenced in Rule 62-780.100(24). Again, mandatory review 
of referenced materials would appear to incorporate those materials into 
this rule as the rule cannot be understood without their review. Rule 
language incorporating materials by reference requires compliance with 
Rule 1-1.013 (2), F.A.C. 

The Department's intent is for the "Dose Additivity" document to be merely guidance and 
proposes to add the phrase "for guidance" to clarify that intent. 

62-780.680(l)(c)2. This rule requires demonstration that contaminants do not cause or 
contribute to the exceedance of applicable surface water quality criteria 
without specifying the criteria or procedure for such demonstration. Such 
omission vests unbridled discretion in the department to evaluate the 
demonstration and forces the reader to guess at the procedure, rendering 
the rule impermissibly vague. 

The Department's intent is that any demonstration of compliance with surface water standards be 
based on site assessment data and proposes to add the phrase "based on site assessment data 
provided in accordance with 62-780.600, F.A.C.." to clarify that intent. Note this language was 
also present in 62-780.680(2)(c)(3) and has been similarly amended. 

62-780.690(3) This rule likewise requires demonstration that contaminants do not cause 
or contribute to the exceedance of applicable surface water quality 
criteria without specifying the criteria or procedure for such 
demonstration. Again, such omission vests unbridled discretion in the 
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department to evaluate the demonstration and forces the reader to guess at 
the procedure rendering the rule impermissibly vague 

The Department's intent is that any demonstration of compliance with surface water standards be 
based on site assessment data and proposes to add the phrase "based on site assessment data 
provided in accordance with 62-780.600, F.A.C.," to clarify that intent 

62-780.690(8)(e)4. This rule requires the sealed Natural Attenuation Monitoring Report to 
include: a Site Assessment Report, a Natural Attenuation Monitoring Plan 
a Remedial Action Plan, or " Other action as approved by the department." 
Failure to more specifically describe what "other action" might be 
approved by the Department vests unbridled discretion in the Department 
in violation of s. 120.52(8)(d), F.S. 

The Department's intent is for the approval to refer to approval otherwise made under this rule 
chapter and proposes to delete the phrase "action as approved by the department" and replace 
with "proposal as authorized by this rule chapter" to clarify its intent. 

62-780.690(8)(f)4. This rule also requires the sealed Natural Attenuation Monitoring Report 
to include: a Site Assessment Report, a Natural Attenuation Monitoring 
Plan, a Remedial Action Plan, or "Other action as approved by the 
department." Again, failure to more specifically describe what "other 
action ' might be approved by the Department vests unbridled discretion in 
the Department in violation of s. 120.52(8)(d), F.S, 

The Department's intent is for the approval to refer to approval otherwise made under this rule 
chapter and proposes to delete the phrase "action as approved by the department" and replace 
with "proposal as authorized by this rule chapter" to clarify its intent. 

In addition, as provided to you during our meeting, the Department is proposing a clarification to 
Rules 62-780.200(10) and 62-780.600(3)(b) requested during the public comment period. Lastly, 
the Department is correcting some formatting and numbering errors found in the original Notice 
of Proposed Rule. 

A rule adoption hearing was not requested, therefore, the Department intends to submit the NOC 
to the Office of Fiscal Accountability and Regulatory Reform after the Thanksgiving holidays 
and publish the NOC seven days later. Please let me know whether this response and the 
attached draft NOC adequately addresses each of your concerns. 

If you have any questions, please contact me at 245-2278, or iebecea.robiiiette(a)dep state.ll.us, 
or the rule manager Brian Dougherty at 245-7503 or brian.dougherty@dep.state.fi.us. At least 
one of us should both be available the rest of this week and Monday through Wednesday next 
week to discuss any questions you may have regarding this response. Thank you for your time. 
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Sincerely, 

R Robinette 11-17-16 

Rebecca Robinette 
Senior Assistant General Counsel 

Attachment: draft rule language for Notice of Change 

EC: Brian Dougherty, Environmental Administrator, brian .doughei t yfajdep.state ft .us 
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