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Mr. John MacIver 

Assistant General Counsel 

Department of Business and Professional Regulation 

Office of the General Counsel 

1940 North Monroe Street, Suite 42 

Tallahassee, Florida 32399-2202 

 

Re: Department of Business and Professional Regulation 

 Rules 61-30.101 and .807, F.A.C. 

 

Dear Mr. MacIver: 

 

I have reviewed the notice of change that was published for the above-referenced rules in the 

April 10, 2014, Florida Administrative Register.  I have the following comments. 

 

61-30.101: It appears that section 468.8321, Florida Statutes, should be added as a 

law implemented. 

 

61-30.101(14): This subsection defines household appliances.  Specifically, the proposed 

definition reads: 

 

(14) Household Appliances: Ranges, cook-tops, built-in 

dishwashers, food waste disposers, garage door openers, 

built-in ovens, built-in microwave ovens, refrigerators, 

freezers, clothes washers, clothes dryers, built-in trash 

compactors, ceiling fans or whole-house fans, if present 

and if outlined in the scope of services disclosure or 

contract. 

 

 Thus, it appears household appliances which must be inspected pursuant 

to 61-30.807(2), must be present and “outlined in the scope of services 

disclosure or contract.”  It remains unclear what the department means by  
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“contract.”  Although the department‟s letter of April 2, 2014, seems to 

equate the term “contract” with the “scope of services disclosure,” it 

appears that section 468.8321 contemplates that these are two separate 

documents.  That statute states in part, “[p]rior to contracting for or 

commencing a home inspection, a home inspector shall provide to the 

consumer . . . a written disclosure that contains the scope and any 

exclusions of the home inspection.”  Therefore, the home inspector must 

provide the scope of services disclosure prior to entering into the contract 

with the consumer.  

 

It also appears that a “contract” could be interpreted to be a contract 

between the consumer and a third party.  The home inspector may not be 

aware of such a contract, much less have a copy of it.  It appears that the 

use of the word “contract” in this subsection is unnecessary and 

potentially confusing.  See § 120.545(1)(i), Fla. Stat. 

 

61-30.807: It appears that section 468.8321, Florida Statutes, should be added as a 

law implemented. 

 

61-30.807(2): The department‟s response cites section 468.8323 as the statutory 

authority for the language in this subsection stating that “the appliances to 

be inspected must be included on [sic] the Scope of Services Disclosure.”  

It appears that the inspector and the consumer are bound by the scope of 

services disclosure required pursuant to section 468.8321.  However, 

neither that statute nor section 468.8323 requires appliances to be listed in 

that document.  It appears that the home inspector and consumer could 

agree in advance to have all appliances inspected, no appliances inspected, 

only the appliances present at the time of inspection inspected, or other 

mutually-agreed upon provision.  Further, it also appears that it is possible 

for the home inspector and the consumer to agree in advance on the 

specific appliances to be inspected, but some or all of those appliances 

may not be present at the time of inspection.  This appears to be consistent 

with the statement in the department‟s response that generally “appliances 

are more portable than other components and confusion often exists 

regarding whether a specific appliance is part of the „home‟ that is being 

inspected or is personal property of the current owner.”   

 

It does not appear that the department is requiring other components that 

will be inspected to be enumerated in the “Scope of Services Disclosure,”  

but it appears that the department is singling out and requiring the listing 

of the appliances which must be inspected to be included in this document.  

It appears that this requirement may impermissibly enlarge upon the 

statutes being implemented.  See § 120.52(8)(c), Fla. Stat..  See, e.g., 

Garrison Corp., Inc. v. Dep’t of Health and Rehab. Servs., 662 So. 2d  
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1374 (Fla. 1
st
 DCA 1995); Fla. League of Cities, Inc. v. Dep’t of Ins. and 

Treasurer, 540 So. 2d 850 (Fla. 1
st
 DCA 1989); State, Dep’t of Business 

Reg., Div. of Alcoholic Beverages and Tobacco v. Salvation Ltd., Inc., 452 

So. 2d 65 (Fla. 1
st
 DCA 1984).  Also, it appears this rule requirement may 

be arbitrary and capricious.  See § 120.52(8)(e), Fla. Stat. 

 

 This subsection provides that, “The inspector shall inspect household 

appliances to determine whether the appliances are significantly deficient, 

using normal operating controls to activate a primary function and noting 

any findings and discrepancies in the home inspection report.”  

“Significantly Deficient” is defined in subsection 61-30.101(28), as “[n]ot 

operating in the manner in which the system or component was designed 

to operate, not capable of performing its intended function, or creates a 

significant risk of personal injury during normal, day-to-day use.”  Please 

explain how a home inspector can know whether all of the household 

appliances listed in subsection 61-30.101(14) are performing their 

intended functions.  For example, to determine whether an oven is 

performing its intended function, it appears that the home inspector must 

ensure that the oven can be used to bake.  To determine whether a freezer 

is performing its intended function, it appears that the home inspector may 

be required to ensure it freezes - e.g., to make ice.  To determine whether a 

dishwasher is performing its intended function, the home inspector may be 

required to use it to clean dishes (which could be a subjective 

determination).  Likewise, to determine if a clothes washer is performing 

its intended function, the home inspector may be required to clean clothes 

(which could be a subjective determination).  It appears that requiring 

appliances to be inspected to determine whether they are performing their 

intended functions may enlarge upon the provisions of paragraph 

468.8323(1)(a).  See, e.g., Garrison; Fla. League of Cities; Salvation Ltd.  

Also, it appears this rule requirement may be arbitrary and capricious.  See 

§ 120.52(8)(e), Fla. Stat. 

 

 Moreover, it appears that requiring the home inspector to determine 

whether appliances are “significantly deficient” “using normal operating 

controls to activate a primary function” may not be possible.  As stated 

above, it appears that actual use of the appliance for its intended function 

is required. 

 

 The notice of change adds a requirement that home inspectors note “any 

findings and discrepancies in the home inspection report.”  Please explain 

what this new requirement means.  See §§ 120.52(8)(d), .545(1)(i), Fla. Stat.  

Additionally, it appears adding this requirement to the rule may 

impermissibly modify section 468.8323, Florida Statutes. 
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Please explain why the rule text provides that “[i]nspectors will not 

operate systems or appliances identified as owners‟ belongings.”  Without 

identifying who the owner is, this rule provision appears to be 

impermissibly vague.  See § 120.52(8)(d), Fla. Stat.   

 

If the “owner” is intended to be the home inspector‟s client (the 

“consumer”), then it appears that, at least in some instances, the inspected 

appliances belong to the owner of the home at the time of inspection and 

therefore what will be operated or inspected would depend on the 

agreement between the home inspector and the consumer.  

 

As always, please let me know if you have any questions.  Otherwise, I look forward to your 

response. 

 

      Sincerely, 

 
      Marjorie C. Holladay 

      Chief Attorney 
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