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RE: Agency for Health Care Administration Rules 59B-9.010, .011, .013-.018; .022, .023, 

& .030-.039 
  

Dear Ms. Carvallo: 

 

I have reviewed the above-referenced rules and offer the following comments for your 

consideration and response: 

 

It appears that rules 59B-9.030-.039 may have an impact on small businesses.  Section  120.54(3)(b), 

Florida Statutes, requires an agency to “prepare a statement of estimated regulatory costs of the 

proposed rule, as provided by s. 120.541, if the proposed rule will have an impact on small 

business.”  §120.54(3)(b), Fla. Stat. (2008).  Please review section 120.54(3)(b), Florida Statutes, 

and advise whether a statement of estimated regulatory costs will be prepared. 

 

59B-9.030 The term “Specific Authority” should be replaced with the term 

“Rulemaking Authority.”  Rule 1B-30.0015 requires the term 

“Rulemaking Authority” to be used in the history notes for rules 

promulgated after March 8, 2009.  Note: This comment applies to each 

rule in the chapter.  

 

59B-9.031(12) The subsection defines the term “visit” in part as “an encounter as 

described in subsection[s] 59B-9.032(1) [and] 59B-9.032(3), F.A.C.”  It is 

unclear as to why subsections 59B-9.032(1) and (3) are cited, as neither 

subsection provides a description of the term “encounter.” 

 

59B-9.032(2) The reference to rule 59A-3.203 must be revised, as this rule does not 

exist.  Additionally, the reference to rule 59A-5.003 does not appear to be  
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correct, as that rule does not contain any provisions related to the 

submission of reports.  Should the rule refer instead to section 408.061(3), 

Florida Statutes, which requires reporting organizations to submit separate 

reports for each facility?  The last sentence in this subsection is redundant, 

as it repeats the information provided in the first sentence. 

 

59B-9.032(4) This subsection provides reporting requirements for ambulatory surgical 

centers which have a “total of 200 or more patient visits per rule 59B-

9.033.”  It is unclear as to the reason for the reference to rule 59B-9.033, 

as that rule does not contain any provisions related to patient visits. 

 

59B-9.032(5)  Please see the comments for rule 59B-9.032(4).  The purpose of this 

subsection is unclear; it appears that the Agency is attempting to provide 

an exemption to the reporting requirements for ambulatory surgical 

centers that have fewer than 200 patient visits per quarter. 

 

59B-9.033(1)(a) This paragraph requires first quarter reports to be certified by August 31 of 

the calendar year.  It is unclear from the rule whether the Agency is 

referring to the Certification of Ambulatory Patient Data that each facility 

is required to submit or a separate certification provided the Agency. 

Please clarify this provision. 

 

59B-9.034(2) Although this subsection refers to the term “Emergency Department,” the 

rule chapter does not define the term.  Additionally, the abbreviation “ED” 

should be placed in parenthesis next to the term “Emergency Department” 

since the abbreviation is used in the rule. 

 

59B-9.034(3) Please see the comments for rule 59B-9.032(2).  The reference to rule 

59B-9.031(13) in this subsection does not appear to be correct because the 

subsection does not contain any provisions related to country names or 

codes. 

 

59B-9.034(5) The subsection permits a facility to submit its ambulatory data report by 

CD-Rom “in a case of extraordinary or hardship circumstances.”  Please 

explain how the Agency defines the phrase “extraordinary or hardship 

circumstances.”  Additionally, the rule does not set forth any criteria to 

apprise the reader of the circumstances governing when the Agency will 

accommodate an extraordinary or hardship circumstance.  This renders the 

rule objectionable pursuant to section 120.52(8)(d), Florida Statutes. 

 

59B-9.034(5)(a) The website address given in this paragraph is not currently operational. 

 

59B-9.034(5)(c) Please forward a copy of the Ambulatory Patient Data XML Schema to 

the Committee for my review.  Please add the schema’s effective date and  
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directions for obtaining the document to the paragraph.  See § 

120.54(1)(i)1., Fla. Stat. (2008).  See also 1B-30.005(2), F.A.C. 

 

59B-9.035(1) The subsection indicates that AHCA Form APD1 has an effective date of 

7/1/95; however, the form provided to the Committee indicates the form 

was updated on 9/1/2000.  Please add directions for obtaining the form to 

the subsection.  See §120.55(1)(a)4., Fla. Stat. 2008.  The Agency’s 

facsimile number and email address should also be added to the 

subsection, as it appears this information was inadvertently omitted. 

 

59B-9.035(2) Please see the comments to rule 59B-9.033(1)(a) regarding the use of the 

term certification.  Also, please see the comments for rule 59B-9.033(2). 

 The subsection gives the Agency the unbridled discretion to determine 

whether to grant an extension to the certification deadline; this renders the 

rule objectionable.  See §120.52(8)(d), Fla. Stat. (2008)(providing that a 

rule is an invalid exercise of delegated legislative authority where it is 

vague, fails to establish adequate standards for agency decisions, or vests 

unbridled discretion in an agency). 

 

59B-9.035(3) This subsection states in part that the administrator of the Office of Data 

Collection and Quality Assurance “may grant approval for resubmitting 

previously certified data” in response to a request from a facility.  The 

subsection should specify the criteria that the administrator will use in 

determining whether to grant a facility’s request to resubmit previously 

certified data.  See §120.52(8)(d), Fla. Stat. (2008).  Also, please see the 

comments for rule 59B-9.033(1)(a) regarding the use of the term 

certification. 

 

59B-9.036(1) Should the first sentence refer to “data required by the Agency in this rule 

chapter”?  Additionally, the first sentence should reference the specific 

forms that a facility is required to complete.  The word “facility’s” in the 

second sentence should be rewritten as “facilities.” 

 

59B-9.036(2) This subsection subjects facilities which fail to file information required 

by “Section 408.08, F.S., other Florida law, or a rule adopted thereunder” 

to administrative fines.  A cross-reference to the applicable laws and rules 

should be included in the subsection. 

 

59B-9.036(5) The phrase “to be fixed, imposed and collected by the Agency” appears in 

the first, second, and sixth sentences.  Since the fourth sentence in the 

subsection states “all fines are to be fixed, imposed, and collected by the 

Agency,” it is unnecessary to repeat the same language in the first, second, 

and sixth sentences. 
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The subsection also subjects an ambulatory center which files a false 

report or provides false information to the Agency “to a fine of $1000 per 

day, in addition to any other fine imposed hereunder.”  Please provide the 

specific statutory authority for this subsection.  Section 408.08(2) and (5), 

Florida Statutes, permit the Agency to impose a “fine not exceeding 

$1,000 per day for each day in violation.”  As this provision is currently 

drafted, it appears that a facility may be subject to a fine which exceeds 

$1000 per day. 

 

59B-9.038 The rule requires facilities to report data “as stipulated by the Agency and 

described in the Official Data Specifications Manual published by the 

NUBC and NUCC.”  Since the Department is requiring facilities to 

comply with the provisions of the NUBC and NUCC manual, it must 

incorporate the manual by reference.  Please provide a copy of the manual 

to the Committee for my review.  Additionally, before using the 

abbreviations “NUBC” and “NUCC,” the names of the organizations 

should be given in full. 

 

 Also, please explain how the rule comports with section 408.061(1)(a), 

Florida Statutes, which states: “Reported data elements shall be reported 

electronically in accordance with rule 59E-7.012, Florida Administrative 

Code.” 

 

59B-9.038(12)(e) Please remove the parentheses from the phrase “(a physician of).” 

 

59B-9.038(13)(h) Prior to using the abbreviation “VA,” the term should be written out in full 

and the abbreviation placed in parenthesis next to the term. 

 

59B-9.038(13)(k) It appears that the paragraph should refer to the information described in 

paragraphs (a)-(j). 

 

59B-9.039 The rule cites sections 119.07 and 120.53(2)(a), Florida Statutes, as law 

implemented.  However, section 408.15, Florida Statutes, does not give 

the Agency authority to adopt rules to implement sections 119.07 and 

120.53, Florida Statutes.   

 

59B-9.039(4) The subsection requires individuals to submit data requests “sufficiently in 

advance to permit staff to respond without disruption of its duties as 

provided in Section 119.07(1)(b), F.S.”  How does the Agency determine 

whether a request for information has been made sufficiently in advance?  

The reference to section 119.07(1)(b), Florida Statutes, is incorrect as that 

statutory provision pertains to the designation and disclosure of agency 

employees who may permit the inspection and copying of records. 
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FORMS 

 

FORM APD1 The form is missing a citation to the rule which incorporates it by 

reference.  See §120.55(1)(a)4., Fla. Stat. (2008)(“Each form created by an 

agency which is incorporated by reference in a rule notice of which is 

given under s.120.54(3)(a) after December 31, 2007, must clearly display 

the number, title, and effective date of the form and the number of the rule 

in which the form is incorporated.”).   

 

Should you have any questions, please do not hesitate to contact me.  Otherwise, I look forward 

to your response. 

 

Sincerely, 

       
Jowanna N. Oates 

Senior Attorney 
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