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March 15, 2012 

 

 

 

Ms. Glenda Thornton 

General Counsel 

Department of the Lottery 

250 Marriott Drive 

Tallahassee, Florida 32399-4000 

 

RE: Repeal of Department of the Lottery Rules in Chapters 53-12, 53-13, 53-14,  

53-15, 53-16, 53-18, 53-19, 53-20, 53-21 and 53-25 

 

Dear Ms. Thornton: 

 

As you know, the department is in the process of repealing most of its permanent rules. These 

rules pertain entirely to personnel matters. The summary statements for all of the notices of 

proposed rulemaking provide that henceforth the personnel program will be set forth by policy 

rather than by rule.  

 

A rule is defined in s. 120.52(16), F.S., to mean “each agency statement of general applicability 

that implements, interprets, or prescribes law or policy or describes the procedure or practice 

requirements of an agency and includes any form which imposes any requirement or solicits any 

information not specifically required by statute or by an existing rule. The term also includes the 

amendment or repeal of a rule.” A departmental statement or policy is a rule if its effect requires 

compliance, if it creates certain rights while adversely affecting others, or if it otherwise has the 

direct and consistent effect of law. See, Jenkins v. State, 855 So.2d 1219 (Fla. 1
st
 DCA 2003). 

Cf., Department of Management Services rules in chapters 60L-29 to 39. 

 

Subsection 24.105(19)(d), F.S., provides further legislative direction in this matter. It states in 

pertinent part as follows: “The department shall establish and maintain a personnel program for 

its employees, including a personnel classification and pay plan ….” (e.s.) 

 

The department’s rulemaking authority, s. 24.105(9), F.S., and s. 24.109(1), F.S., which provides 

the department with broad and unique rulemaking power, contains no language authorizing the 

department to promulgate its personnel program by policy instead of by rule. The repeal of the  
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foregoing rules, and statement that the personnel program will be set forth by policy rather than 

by rule, appear to comprise action which goes beyond the department’s statutory authority.  

 

With only the exception of 53-21.001, which does not comply with s. 120.52(16) or the holding 

in Jenkins v. State, supra, all of the other provisions noticed for repeal appear to be valid 

departmental personnel rules. Please inform me of why you have concluded that they are no 

longer necessary or are not rules. 

 

Sincerely, 

 
John Rosner 

Chief Attorney 

 
JR:TL WORD/JOHN/53_12.001LS031512_150997_151048 

 

 


