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March 30, 2007 

 
 

Karen A. Brodeen, Esquire 
Fowler White Boggs Banker, P.A. 
Post Office Box 11240 
Tallahassee, Florida 32302 
 
Re: Tampa Bay Water Rule Chapters 49B-1, 2, and 3 
 
Dear Ms. Brodeen: 
 
After reviewing the proposed amendments to Rules 49B-1.008, 1.011, 1.0131, 2.038, 3.001, 
3.002, 3.003, and 3.004, F.A.C., I offer the following comments and questions for your 
consideration and written response: 
 
49B-1.008 It appears that the statutory authority citations need to be updated.  It is clear that 

Tampa Bay Water is an agency subject to Chapter 120 pursuant to section 
120.52(1)(b)2., Florida Statutes.  However, none of the statutes cited as specific 
authority appear to provide Tampa Bay Water with rulemaking authority.  The 
rulemaking language in section 120.53 and all of section 120.535 were repealed 
in 1996.  In addition, sections 119.07, 120.54, 189.416, and 373.1962, Florida 
Statutes, are silent with respect to rulemaking authority.  Please provide me with 
Tampa Bay Water’s specific grant of rulemaking authority.  If this is based on 
section 163.01(5)(h), please provide me with a copy of the rulemaking authority 
provision of the relevant interlocal agreement. 

 
Also, the same statutes cited as specific authority are also cited as the law 
implemented.  However, it does not appear that the agency is implementing any 
duties delegated to it by the Legislature in this rule.  What powers or duties are 
assigned in the cited statutes that the agency is implementing in this rule? 

 
49B-1.011 Here, the agency cites only section 163.01(5)(h) as its specific rulemaking 

authority.  As mentioned above, I would like to see a copy of the interlocal 
agreement’s provision regarding rulemaking powers. 

 
49B-1.0131 See comments and questions re: Rule 49B-1.008. 
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49B-2.038 Please advise whether the incorporated personnel manual meets the definition of a 

rule under section 120.52(15), Florida Statutes.  If it does meet the definition of a 
rule, please clarify both the specific authority and laws implemented.  Section 
163.01(5)(g) provides that an interlocal agreement may include provisions 
regarding personnel matters, but it does not include a grant of rulemaking 
authority.  Similarly, it does not appear that any of the statutes cited as the laws 
implemented contain delegated powers or duties that are implemented by this 
rule. 

 
49B-3.001 I have no comments or questions regarding the repeal of this rule. 
 
49B-3.002 I have no comments or questions regarding the repeal of this rule. 
 
49B-3.003 Please see my comments above regarding specific authority and law 

implemented. Section 163.01(5)(i) provides that an interlocal agreement may 
provide for “the manner in which purchases shall be made and contracts entered 
into.”  However, it does not provide an agency created by an interlocal agreement 
with rulemaking authority.  Under “Law Implemented,” it does not appear that the 
agency is implementing anything in sections 120.54(1)(i), 373.1962, or 373.1963. 

 
Also, on page four of the manual where “Competitive Sealed Bids” are defined, 
the new language is “Consistent also with the requirements of FS 255.”  This is 
not a sentence, and the reference should be to Chapter 255, Florida Statutes, not 
just “FS 255.”  On the same page, under the definition for “Design-Build 
Contract,” there is a parenthetical that refers to Rule 49B-3.001.  However, the 
agency is repealing Rule 49B-3.001.  There are additional references to repealed 
rules with the definitions of “Notice of Right to Protest,” “Professional Services,” 
and “Project” on page five. 

 
On page nine, in the section on “Competitive Purchasing,” the language appears 
to give the agency unbridled discretion.  First, it provides, “A potential bidder can 
be disqualified from consideration for a number of reasons including. . . .”  This 
language is open-ended in that it does not appear to bind the agency to follow any 
particular standards.  The agency might disqualify a potential bidder if it does one 
of the listed things, or it might not.  This does not put potential bidders on notice 
of what activities will lead to disqualification because the agency does not bind 
itself to apply any consistent standards.  The problem is amplified with the fifth 
listed reason, which is “Other reasons in Tampa Bay Water’s discretion.”  This 
language explicitly provides the agency with unlimited and unbridled discretion 
to disqualify a bidder.  However, section 120.52(8)(d), Florida Statutes, provides 
that an agency engages in an invalid exercise of delegated legislative authority if 
its “rule is vague, fails to establish adequate standards for agency decisions, or 
vests unbridled discretion in the agency.” 

 
Also, the last sentence in the Competitive Purchasing section is incomplete.  It 
currently reads, “If there are any questions about the fairness of the procedure, the 
correctness of the plans and specifications, or the reasonableness of the bids 
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themselves, Tampa Bay Water can and should.”  There is nothing after the word 
“should.”  It appears that the prior version of the manual provided that Tampa 
Bay Water “can and should reject all bids.”  However, no matter what language is 
missing from the sentence, it does not appear that it will be appropriate for a rule. 
The words “can” and “should” are not binding.  Their use in rules usually renders 
rule provisions too vague to enforce or apply. 
 
While the manual’s problems under section 120.52(8)(d) are most obvious in the 
Competitive Bidding section, the manual contains multiple uses of words like 
“can,” “may,” “recommended,” and “should.”  Please make sure that the manual 
avoids vague statements, sets forth adequate standards, and does not give the 
agency unbridled discretion.  This does not mean that these words can never be 
used in a rule, but they cannot be used to describe how an agency is going to 
interact with the public. 
 
For example, on page 14, subparagraph (a) begins, “It is recommended that a 
selection committee be used in those instances where the specifications and needs 
of the agency involve multiple disciplines or the nature of the purchase is such 
that it may require input from various departments to select the most efficient and 
cost-effective materials.”  It is not clear that this language meets the definition of 
a rule.  What purpose does it serve?  It does not appear to be binding on the 
agency because it is only a recommendation to apply when the issues may require 
it.  In subparagraph (c) on the same page, the manual provides, “A bidder’s 
mailing list and a copy of the Invitation to Bid or Request for Proposals should be 
kept for records.”  Again, the question is whether this meets the definition of a 
rule.  It does not bind the agency or anyone else to anything. 
 
In short, the Purchasing Policy and Procedures Manual needs to put people on 
notice of the agency’s standards.  A potential bidder or other person dealing with 
Tampa Bay Water must be able to read the manual and understand how it will 
apply.  It cannot express only the process that might be followed or the 
procedures that should be, but do not have to be, used.  Please review the manual 
and advise whether any changes are necessary to avoid problems under section 
120.52(8). 

 
49B-3.004 I have no comments or questions regarding the repeal of this rule. 
 
If you have any questions, please feel free to contact me at any time.  Otherwise, I look forward 
to your response. 
 
      Sincerely, 

        
      Brian T. Moore 
      Chief Attorney 
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